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ADVERTISEMENT. 


F the . now alfered to 
the public, are favourably recei- 


ved, they may poſſi ibly g give riſe to 
others of more importance; . rhex 


are diſliked, their ſhortneſs will be 
ſome apology. 


Though many volumes have been 


written on the books of Moſes, in 
which the Judicial and Ceremonial 


Law are blended together; yet 
no author, as far as I can learn, 
has ſeparated the one from the o- 


ther, or reduced either into a regu- 


lar method. In the following at- 
tempt towards a ſyſtem of the Judi- 
cial Law of Moſes, the words of 


the ſacred writer are preſerved; and 
where there are ſeveral texts to the 


ſame purpoſe, that one is ſelected 
which expreſics the doctrine with 
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the greateſt perſpicuity and force. 


Nothing merely ceremonial is inſert- 


ed, unleſs analogous to ſome law or 


cuſtom received in other countries. 
The Notes conſiſt chiefly of quota- 
tions from the Roman Law, which 
bear a ſtriking reſemblance or diſſi- 


militude to the paſſages of the Jew- 


iſh Law to which they are ſubjoined. 


In the Contents which are added to 
this ſyſtem, not only a ſummary, 


but a ſhort comment or illuſtration | 


will ſometimes be found. 
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Some Points of Law. 


"07 B=, 
Suſpenſion of Miniſters. 


ce Suſpenſion of a miniſter ( lays 
ec the late inſtitute *) does not 
i bar him from the ſtipend or 


other rents during its cur- 
5 rency, becauſe the ſtatute F does not ex- 


tend to that caſe; ſo that it reſolves on- 


* 


ly into a bill of eaſe, till it is taken off 


„ or expires. By the Canon law, ſuſ- 


« penſions were both ab officio et beneficta ; 


« which it were to be wiſhed took place 


*« with us, for then they would be more 


#6 regarded than they generally are.“ 


I ſurpriſing, that this learned author, 


as well as the other writers on our law, 


ſhould 


—  Obfervations on Obſ.r . 


mould Gs overlooked ſeveral acts of par- | 
| Hament, which ſet this matter in a very 
different light, and prove, beyond all con- 
tradiction, that, by the ſtatute law of Scot- 
land, the ſuſpenſion of a miniſter excludes 
b him from the emoluments of his benefice, 
| as well as from the exerciſe of his office. 
The act 20. parl. 1644 is in theſe words. 
| «« The eſtates of parliament, preſently 
| *« convened by virtue of the laſt act of the 
ö « laſt parliament holden by his Majeſty 
= „ and three eſtates in anno 1641, finding, 
«« that ſtipends and benefices of kirks | 
l % now vaiking, or which hereafter ſhall 1 
0 « yaike, by deceaſe, depoſition, ſuſpenſion, A 
«« or tranſportation of miniſters, or by diſu- 
% nion of kirks, or any other ways, during 
the vacancy thereof, ſhould be employed 
upon pious uſes; do therefore ordain all 
ce patrons to employ the ſamen, with ad- 
„ vice and conſent of their ſeveral preſby- 
* terics, upon plous uſes within the pa- 
© c riſh,” Se. | 
\ Act ſeſſ. 30. aff. 1648. The general 
. « aſſembly conſidering, that, according to 
| * the ancient order and practice of this 
« kirk, 
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kirk, the cenſure of fuſdenſon and da- 
poſition of miniſters is both 46 Micio et a 
beneficio, as is alſo acknowledged by the 
20th act of the parl. 1644 ; and that the 
continuance of ſuſpended or depoſed mi- 
niſters in the exerciſe of the miniſtry, 
or in the poſſeſſion of their {tipend, hath 
been, and ought to be, accounted and 
cenſured, as a great contempt of the 
authority and cenfures of the kirk : con- 
ſidering alſo, that the continuance of 
depoſed miniſters, in the poſſeſſion of 
the ſtipend, is a great prejudice and ob- 
ſtruction to the planting of the vaiking 
kirk, and to the ſervice of God there: 
Therefore do declare and ordain, That 
whoſoever, after the ſentence of depo- 


ſition pronounced againſt them, do ei- 


ther exerciſe any part of the miniſterial 
calling in the places they formerly ſer- 
ved in or elſewhere, or do poſſeſs, med- 
dle, or intromit with the ſtipend or o- 
ther benefits whatſoever, belonging to 
theſe kirks they ſerved at, they ſhall be 
proceeded againſt with excommunication: 
and if any ſuſpended miniſter, during his 

A 2 % ſuſpenſion, 


Obſervations or ACT: 
ſalſpenſion, either exerciſe any part of the 


miniſterial calling, or intromit with the 


ſtipend, that he be depoſed; and after 


depoſition, continuing in either of theſe 
faults, that he be proceſſed with excom- 
munication.” 


ASQ 52. parl. 1661. Foraſmuch as by 


divers acts it is found, that ſtipends 
and benefices of vacant kirks, or which 


thereafter ſhould vaik, by deceaſe, depo- 


ſition, ſuſpenſion, tranſportation of mini- 
ſters, diſunion of kirks, or any other 


way, ſhould, during the vacancy there- 
of, be employed on pious uſes: And 
the King's Majeſty conſidering, that, 


duing theſe troubles, many learned and 


religious perſons in the miniſtry and unt- 
verſities, for their expreſſions of duty 


and loyalty to his Majeſty, or not con- 
curring in the confuſions of the time, 


have been depoſed and ſuſpended from 


their charge and miniſtry, and have been 
otherwiſe put under great ſufferings, and 
they and their families redacted to ex- 


treme miſery and want; ordains all ſti- 


pends or benefices of Kkirks that are va- 


Be 3 


« cant, and not already diſpoſed of, or 
which ſhall vaik, by deceaſe, depoſi- 


* 


0 


« tion, ſuſpenſion, tranſportation, or any 


« other ways, to be employed for the ſup- 
« ply and maintenance, and towards the 
« reparation of the ſufferings and loſſes of 


„ the perſons aforeſaid.? 
The act in K. William's time *, mai 


ing the confeſſion of faith, and ſettling 


Preſbyterian church- government, 7nter alia, 
2 „That whatſoever miniſter, be- 
„ing convened before the ſaid general 
* meeting, and repreſentatives of the Preſ- 
e byterian miniſters and elders, or the vi- 
« ſitors to be appointed by them, ſhall ei - 


ec ther prove contumacious in not ap- 


% pearing, or be found guilty, and ſhall be 
ce therefore cenſured, whether by /uſpen- 


ee fjon or depoſition, they ſhall % facto 
« be ſuſpended from, or deprived of their 


Ly 


e ſtipend and benefices.“ 


Theſe ſtatutes evince, that the kite was 


once the very reverſe of the practice at 


preſent, with which the generality of peo- 


ple are ſo much diſſatisfied, Yet it may 


5 1690. Co 5. 
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not without reaſon be maintained, that ſuſ- 
penſion ought not to be equal to a tempora- 
ry depoſition; and that the mitigation, 
which cuſtom has introduced, is far from 
rendering the law either defective of irra- 
tional. 

It may be ſafely aſſumed as an axiom, 
That generally ſpeaking a miniſter” s ſtipend. 
18 merely alimentary, no more than ſuffi- 
cient to afford a comfortable ſubſiſtence to 
himſelf and his family, from one end of 
the year to the other. This propoſition 
the law itſelf takes for granted, ahd pre- 
ſumes that he is able to lay up little or no- 
thing for his wife and children; and there- 
fore makes more than one proviſion for 
them after his death“. Now, if ſuſpen- 
ſion ſhould operate a beneficio, as well as 
ab officio, the conſequence would be, that 
as ſoon as a miniſter is ſuſpended, his family 


| * Pix. the ann, and that which is ſettled 152 
> Geo. II. 11. c. 11. intitled, An act for the raiſing 
and efiabliſhing a fund for a proviſion for the widows | 
and children of the miniſters of the church of Scotland, . |} 
For the ſame reaſon, the ſtipends of miniſters have 
been found not arreſtable, 


— — 
- © a 


would 
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would be reduced to want, and continue in 
a needy and indigent condition, until the 
cenſure be taken off. Such management 
would be contrary to the ſpirit of our law, 
which allows the miniſter and his family 
the conveniencies, though not the fuper- 
fluities of life; and contrary to the eccle- 
ſiaſtical policy which obtains both in Eng- 
land and Scotland: for the author J have 
already quoted, obſerves *, that in our neigh- 
bouring country, “none is to be ordain- 
« ed & prieſt or deacon, without a title, 
j. e. ſome certain place, where he is to 
, exerciſe his function, affording him a 
% maintenance, leſt through poverty he 
be a fcandal to religion: And with us, 
* (continues he), none is admitted a preſ- 
„ byter, until he be ſettled in ſome pa- 
« riſh.“ If our church will ordain no 
man a preſbyter, until he be preſented to 
ſome pariſh, leſt through poverty he be a 
ſcandal to religion; would it not be abſurd 
in the church, by its own ſentence, to 
make him a ſcandal to religion after he is 
ſettled in one ? 


. II. 85. 10. 
| When 
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When a miniſter is depoſed, the loſs of f 
his ſtipend is a juſt and neceſſary conſe- | 
"quence of his deprivation ; after that cen- 
ſure is inflicted, he is no more a miniſter; 
and as he ſerves no longer at the altar, he 
is not intitled to live any longer by it; be- 
ſides, as his connection with his pariſh is 
looſed, he is at liberty to follow any other 
employment. But a ſuſpended miniſter is 
not, for ſtill he remains a miniſter. Nor 
is there any reaſon for complaining of the 
inefficacy of ſuſpenſion, at leaſt in this 
country. That cenſure is, and muſt be 
dreaded by all who have any principles, or 
any regard to their character; and the mi- 
niſter who is ſo abandoned as to feel no 
uneaſineſs on that account, will very pro- 
bably ſoon incur depoſition. f 

It may be deduced as a corollary from 
what has been argued above, That a mini- 
ſter who is unequal to the duties of his 
function, either from a perpetual or tempo- 
rary indiſpoſition, cannot be compelled to 
ö hire an aſſiſtant“. For ſince a miniſter, 
| when ſuſpended, loſes no part of his reve- 


| See the Inſt, II. 82, 234. 
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nue, it would be glaringly unjuſt, that one 


who is ſuperannuated or diſeaſed, who is 
diſabled, not by his fault, but his fate, ſhould 
be more hardly dealt with, than he who is 


incapacitated for a miſdemeanor. 


. 
Seats in eburches.. 


Hen an heritor ſells his eſtate, his 

ſeat in the church will paſs to the 
purchaſer, though not expreſsly mentioned 
in the conveyance * ; for it is not ſeparatum 
tenementum, but part and pertinent of the 


lands. 


Further, if an — — firſt diſpones is 2 


land to one perſon, and afterwards diſpones 


| his ſeat in the church per expreſſum to ano- 
ther; or if one creditor leads an adjudica- 


tion of the lands, without mentioning the 
ſeat, and afterwards another creditor leads 
an adjudication, not only of the lands, but 


* Voet, com. ad tit. de relig. n. 5. Inſtit. II. 
te 
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of the ſeat too per expreſſum; it would ſcem 
that the firſt . diſpoſition and adjudica- 
tion ought to carry the ſeat. Arg. of the 
deciſion 28th Nov. 1755, Aucbterlony; 
by which the Lords preferred a prior adjud- 
ger of the lands, to the mines, though not 
mentioned in his adjudication, in compett 
tion with a ſubſequent adjudger, whoſe ad- 
judication contained both lands and mines. 
This queſtion about a ſeat in the church, 
was once litigated before the court of ſeſ- 
hon, which varied in its interlocutors; ſo 
that the decifion can claim no great autho- 
rity. It is obſerved by Fountainhall, and 
abridged thus in the dictionary, under Part 
and pertinent. Two perſons — 
« about a ſeat in the church; the fi 
founded upon a diſpoſition from the for- 
*« mer poſſeſſor, from whom he had bought 
“ ſome acres, to which the ſeat pertained; 
“but the diſpoſition not mentioning any 
« ſeat, and the other claiming it, in virtue 
« of a poſterior diſpoſition to the ſeat per 
er expreſſum, and alſo to the manſion-houſe, 
« upon this narrative, hat the prior diſpo- 
& /ition made no ns; mention of the ſeat ; 
« me. 
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„the Lords found it comprehended un- 


der the firſt diſpoſition, 15h January 


« 1697, Lithgow contra Wilkinſon; but 
„ in the like caſe preferred the latter to 


„ the ſeat, 10th Nov. 1698, inter eoſdem.”? 
But from what has been ſaid, it would ap- 


that the firſt determination of the cauſe 


was the moſt conſonant to principles. 


It may be queſtioned, if an heritor can 
ſell his land to one perſon, and his ſeat 


to another, or retain it for his own uſe? 
This is often done, and creates no ſmall 


confuſion; ſo that it were to be wiſhed, if 


there is ground in law for it, that ſuch pac- 
tions were of no force. If they are valid, 


it is a poſlible caſe, that all the ſeats in the 


church may come to belong to perſons 
who have not one inch of ground in the pa- 
'viſh. Beſides, it may be thought, that he 
who buys land, and becomes an heritor in a 


pariſh, cannot renounce his ſeat, and ſo ex- 


clude himſelf and his tenants from the pa- 


riſh church, which he and they are bound 


to frequent. And therefore, ſuch a reſer- 


vation may be looked upon as a paFum illi- 
"_— and repugnant to the public law. 


'There 
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12. Obſervations on Obſ. 2. 


There is not in the collections hitherto 
printed, any other deciſion of the court 
of ſeſſion, about ſeats in churches, be- 
ſiles the one inſerted above. But the 
courts in France have had many ſuch 
queſtions before them. See the 4:7. 
des arreſts, under Bancs dans les egliſes, 
and under Droits honorofiques, where the 
following queſtions, How far a ſeat can be 
granted to a man and his heirs ? Whether 
poſſeſſion is of itſelf a good title to a ſeat? 
Whether the diſſenters from the religion e- 
ſtabliſhed by law can retain their ſeats ? 

and many others, are decided *. 


the 22. the te. — — * wr : — pr 


— 


* — nga 


* Mr Forbes, who touches ſlightly on this ſub- 
ject in his treatiſe of church-lands and tithes, p. 
210. 211, mentions a caſe, in which he ſays it 
was determined, that poſſeſſion for forty years was 
not of itſelf a good title; but he does not point 

out the collection in which this caſe is to be 
found. 3 5 

In ſome burghs, there are many burgeſſes, who 
have obtained rights to ſeats in churches, bearing 
to be to them, their heirs and neareſi repreſentatives 
evhatſoevery reſiding within the burgh. 


— 
7 — Sor : — 2 0 * — 4 — wt UE 1 
PP ³˙·¹wmd wy Rr er PASO I Ag ns to es ATT „ — — a 
: 


_— 4 4 
* 2 ——— 
* 


— K 
3 
2 — — 
* - ; 


OBS. 


4. 
xe 

1e 
cl 


ce 


ce 
ec 
6c 
60 


ce 


Obl. 3. ſome points of Law. 13 


OBS: I 
 Tithes and church-lands. 


HE doctors (ſays Mr Forbes“) 
tell of a cuſtom ſomewhere recei- 
ved, to pay the tithe of milk to that pa- 
riſh where it is milked, and of cheeſe 


* where it is made, and of the breed where 
„e 


they are brought forth. But where the 
tithe of milk is paid, there is nothing due 


for cheeſe made of the other nine parts 


on't; and where the cheeſe hath been 
tithed, no tithe is to be paid for the milk; 


| becauſe idem non debet bis decimari.” 


The ſame grain that owes multure, as 


granum creſcens, to the mill within whoſe 
thirl it grew, muſt pay a ſecond multure 
when brought into a burgh, where the inve- 
a et illata are aſtricted, unleſs the right of 


theſe two thirlages be in the ſame perſon, 


The impropriety of whoſe claim for both, 
does not lie {imply in demanding double 


4 


duty for the ſame grain; but in de- 
* Treatiſe of church-lands and tithes, p. 364. 


nun 


— 92929 0 
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“ manding twice the ſame duty for the 
„ ſame grain, upon the ſame medium, both 
% upon the preciſe ſame cauſe and ac- 
% count.” Home remark. deciſ. n. 30. 

In thoſe countries in which tithes of 
milk, cheeſe, c. are exigible, it would ſeem 
that cheeſe ought not to be tithe- free, be- 
cauſe the milk of which it was made, had 


paid tithe before: for the maxim, Idem non 


diebet bis decimari, does by no means ap- 
ply; becauſe cheeſe is not the ſame thing 


with milk, but quite different and diſtin 
from it. It is indeed made out of milk; | | 


but then this making is a ſpecification, which 
creates a ſubſtance as different from milk, 
as a ſuit of cloaths is from the piece of 
cloth out of which it was ſhaped, or as 
wine is from the grapes out of which it was 
preſſed. Hence it is eaſy to. ſee, that the 
tithe of cheeſe would not, in every caſe, 
be due with us, though that of milk would; 


becauſe the tithe of milk is predial, and 


the produce of animals. Now, by our law, 
the tithes of animals, or the produce of a- 
nimals, are due, though not accuſtomed to 


be paid; whereas the tithe of cheeſe is per- 
ſonal, 
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ſonal, as cheeſe is not the product of ani- 


mals, but the effect of induſtry; and conſe- 
quently the tithe of it is not due, unleſs 


ſupported by forty years poſſeſſion F. So 


that he who exacts teind for milk, and af- 
terwards exacts teind for cheeſe made out 
of that milk, does not exact a double duty 


for the fame thing, upon the ſame medium, 


both upon the preciſe ſame cauſe and ac- 
count; which 1s the caſe in the deciſion a- 


bove referred to; and conſequently, tho? 


the right to both theſe tithes were in the 
ſame perſon, there would be no impropriety 
in his inlilting for both. There is no abſurdi- 


ty in grain paying multure twice; but there 


is in any thing paying teind twice. The 


reaſon of the difference is obvious. Teind 


is a proportion due by law, and limited to 


a tenth; ſo that to exact more than a tenth, 


and yet call ſuch exaction teind, is a con- 
tradiction in terms. But multures are due 
by the agreement of parties, and muſt there- 
fore vary according to the conſtitution of 


the thirlage. 


Ses Ein IT, 10. 5. and the deciſions chere 


quoted. 
B 2 „ 


6 . Obfervations on” > Obſ. 3. 
** Teinds before valuation (fays Lord ü 
*« Stair *), are only due according to the MM 
crop and goods, without reſtraining the Mp 
„ heritor in free uſe of his ground, who 
may leave it all graſs, though it had 
never been fo long corn; and may 
« flock it with yeld goods, which wilt 
yield no vicarage.” Mr Forbes ſays, 
that if an heritor throws all his ground into 
graſs, in order to elude payment of the" 
* _fithes, the titular may apply for a valua- - 

| tion F. But it may well be doubted, if an 

action for valuation of tithes be compe- 

tent to the titular againſt the heritor, tho? 

it is competent to the heritor againſt the tt- 

tular. This doctrine of Lord Stair about 

teinds, receives additional ſtrength from a 

late deciſion about a thirlage. The repre- 

ſentative of a tenant who was aſtricted by 
his tack to aÞil:, and b to pay cer- 

tain multurey for all corn, either produced 
from his farm, or brought in for the uſe of 

his family, being purſued for aſtricted mul- 

tures, objected, that his predeceſſor had, du- 


„ 1 TG 
+ Treatile of church-lands and tithes, p. 366. 
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ring his poſſeſſion, kept all his grounds in 


graſs; and that neither he nor his family 


had reſided on the farm, and conſequently 


that no multure could in terms of the tack 


be due. The Lords aſſoilzied the defend- 


er; 28th November 1733, Grant. 

'T he claim of the reli& for her terce, is 
far more favourable than that of the titu- 
lar of the teinds, or proprietor of the 
thirl; and yet if the huſband, in order to 
2 the terce, ſhould not infeft himſelf 
in any of his lands, his widow would have 
no relief; for the terce is the third of the 
lands in which the huſband died infeft. 
Now, if he died infeft in no lands, it is 
clear there can be no terce. Indeed in the 
caſe where the huſband, on purpoſe to 


cheat his wife, has infeft, not himſelf, but. 


his ſon, Craig ſeems to think the wife 
would have a claim, not to her terce, but 


to a reaſonable allowance. See Lord Bank- 


ton, Iuſt. I. 661. 14. 

The miniſter (ſays Mr Forbes *) has 
« right, during his incumbency, to the 
6 „ and may ſhear the graſs 


0 Treatiſe of church-lands and tithes, p. 215. 


B 3 H on't 
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* on't for the ufe of his horſe and kine, 
« and may hinder others; but cannot cut 
the trees growing there, though there is 
action competent to him againſt thoſe 
* who do cut them.” This Mr Forbes 
ſays upon the authority of an Engliſh law- 
book *: and that the law of England ſtands 
fo with regard to trees in the church-yard, 
is certain; for, © by the 35. Edw. I. the 
parſon cannot cut down trees growing in 
* the church-yard, unleſs for the repair 


of the chancel, or (in charity) of the bo- 


« dy of the church.“ Whether the mi- 
miſter has a title to the graſs and trees in the 
church-yard, is a queſtion which, I believe, 
has not been tried before the court of ſeſ- 
ſion. If ever ſuch a queſtion ſhould oc- 
cur, and be decided in favour of the mini- 
ſer, it behoved to be in regard to the prac- 
rice of the country; for he has no right to 
them by any ſtatute. . 
As to trees growing in the glebe, it 
would ſeem there could not well be a 


* Degge's parſon's counſ, p. 1, c. 12. 


doubt, 


+ Wood's Inft, p. 37. 


* kl 
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doubt, that the incumbent for the time 


being had a title to cut them. The law 


of France appears to be ſomewhat ſingular 
on this point. * Par deux arrets du p. de 


« 'Toulouſe, des 13. Fevrier 1553. & 20. 


( 


* 


Juillet 1556, defenſes ont été faites 


« aux eccleſiaſtiques de faire couper des 


bois a haute futaye dependans de leur be- 


« nefice; & en conſequence le prieur de 


„ Pinel, en Pan 1582, fut empeche de 


% continuer la coupe par luy commencece 


* du bois du prieure. Defenſes a PAbbe de 


« Saint Meen d'abbatre les bois de haute 
« futaye de Pabbaye. - Arret du p. de 
« Bretagne, du 27. Septembre 1554. Le 
bois eſt repute haute futaye qui eſt age 
« de plus * 100 ans .“ 


8 
dg. 


UR laws and cuſtoms, wal reſpedt 
to the obſervation of the Sabbath, 


* Di. des arreſts, voce Bois, v. 1. p. 296. n. 26. 
T Ibid. p. 297. n. 58. | 


have 


7 
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. have fluctuated not a little, and at preſent 
ſeem not very conſiſtent. | 
Fairs and markets were anciently held. 
on Sunday. This practice is indeed diſ- 
charged by 1503, c. 83.; but it crept in 
again not long after; and by 1540, c. 122. 
Sunday, Monday, and Thurſday, are de- 
clared to be market · days in the town of E- 
dinburgh. The weekly market of the 
burgh of Forfar was likewiſe held on 
Sunday; but, by 1593. c. 195. Friday is 
ſubſtituted in place of it. Several latter 
ſtatutes have again and again forbid fairs or 
markets to be held on Sunday, and they 
have been obeyed. 

By our old law, ſummonſes could not 
be executed on Sunday * ; but by act of 
ſederunt, 23d Nov. 1613, ** Inſtead of 4 
letters of four forms, letters of horning * 
being introduced upon decreets of the = 
court of ſeſſion, the charge is appointed 
« to be given either perſonally, or at the 
«« party's dwelling and pariſh-kirk con- 

« junctly, u pon a Sunday forenoon, in 


# See Abridg. of the awe law, voce a 
Ne time 


uſp 
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«« time of preaching or prayer, whereof a 
% copy ſhall be left upon the moſt patent 
« door.” By 1644, c. 14. letters of 
caption cannot be executed on days ap- 
pointed for ſolemn faſts and thankſgiving, 
during the time of divine ſervice; but 
warnings, inhibitions, requiſitions; and o- 
ther letters, may be read on Sunday“. 
Poindings, and other executorials, cannot 
be gone about on holidays, by 1469, c. 34.3 
yet, even at this day, meſſengers execute 


warnings, and make intimation of ſales, on 


Sunday, at the church-door; and there and 
then roups, ſtrayed cattle, and other loſt 4 
things, are proclaimed. So that we have 
not carried the matter fo far as the Roman 
law: „ Dominicum itaque diem ita 
«« ſemper honorabilem decernimus, et ve- 
e nerandum, ut a cunctis executionibus 


„ excuſetur; nulla quemquam urgeat ad- 
„ monitio: nulla fidejuſſionis flagitetur ex- 
« actio, taceat apparitio; ad vocatio deli- 


* Abridg. voce Execution, p. 86. But com- 
pare here the deciſions in the dict. voce Sunday. 
+ L. 11. c. de ferlis. „ 
4 teſcat: 


* —— 
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4 teſcat: ſit ille dies a cognitionibus alio- 
nus: præconis horrida vox ſileſcat; reſpi- 
« rent a controverſiis litigantes, et habeant 
«© foxderis intervallum : ad ſeſe ſimul ve- 
% niant adverſarii non timentes, ſubeat 

animos vicara pœnitudo: pacta confe- 

* rant, tranſactiones loquantur. Nec hujus 
** tamen religioſi diei otia relaxantes, ob- 
« ſ{ccenis quemquam patimur voluptatibus 
% detineri, Nihil eodem die ſibi vindicet 
te ſcena theatralis, aut circenſe certamen, 
aut ferarum lachrymoſa ſpectacula; et, fi 
in noſtrum ortum aut natalem celebran- 
da ſolennitas inciderit, differatur .?? 

As we ſuffer notification to be made, on 

Sunday, of ſales, warnings, roups, S. 
which can never be thought works either 
of neceſſity or mercy, one would think, 
that a farmer might, without giving of- 
fence, ſow the ground, or lead home his 
corns, on a Sunday, that happened to be a 
good day for ſuch work : bur, in all pro- 

bability, he would be exclaimed againſt as 

* Our law has adopted this laſt regulation ; 


for when birthdays, &c. fall on a Sunday, the pu- 
blic rejoicings are delayed till the next day, 


a 
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a Sabbath - breaker; nay, ſuch work, how- 
* ever neceſſary, ſeems to fall under the act 
1379, c. 70.; which ordains, © That na 

e -handie-labouring nor woorking be uſed 
% on the Sabbath-day,” without making 
an exception. Here too the Roman law 
differs from ours. * Omnes judices, 
« urbanæque plebes, et cunctarum artium 
“ officia, venerabili die Solis quieſcant. 
* Ruri tamen poſiti agrorum culture libe- 
re licenterque inſerviant : quoniam. fre- 
4 quenter evenit, ut non aptius alio 
4 die frumenta ſulcis, aut vine ſcrobi- 
« bus mandentur, ne occaſione momenti 
*« pereat commoditas cceleſti proviſione con- 
4 ceſſa. 22 2 


© » 


. 
7 ulor-dative. 
Eineccius obſerves, that © juriſ- 


e conſulti Romani tutelam conſi- 
cc derabant tanquam hereditatem. Quem- 


— L. 3. c, cod. tit. e 
e admodum 
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* admodum ergo teſtamento ſcriptus he- 
* res, excludit legitimum, qui alias ab in- 
ce teſtato ſucceſſiſſet; ita teſtamentaria tu- 
< tela reliquas omnes, 1d eſt, legitimum et 
« dativum, excludit. Et quemadmodum 
* aliquando prætor bonorum poſſeſſionem 
„dat, ſecundum vel contra tabulas; ita 
«« et deficiente tutela teſtamentaria vel le- 
« gitima, tutorem dat prætor “.“ 

In like manner, we may run a parallel 
betwixt ſucceſſion and tutory in our law. 
As the heir at law muſt yield the inheritance 
to him whom the choice of the proprietor 
has preferred, ſo muſt the tutor at law 
yield the office of tutory to him to whom 
the deceaſed has thought proper to intruſt 
it; as the heir at law cannot be 8 2 
pointed but by a deed executed i 
liege pouſtie, ſo neither can the tutor 
at law be excluded on deathbed. And i « 
would ſeem, that, without ſtraining, we 
may carry the compariſon a little further: 
for, if the defunct has no heir at law, and 
bas not adopted, by a ſettlement, ſome 
ſtranger for his repreſentative, the King 

= Inſt, F 203. 
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is his ullimus heres. juſt ſo in tutory; if 
there is no tutor at law, and none has been 
nominated by the father, the tutory de- 
volves upon the king; who gives a tutor 


tanquam ultimus heres, and not as father 


of his country, as is commonly ſaid. For 
if this gift of tutory proceeded from his 
Majeſty, not as ultimus heres, but as 


communis pater or major magiſtratus, the 


tutor-dative would be free from the neceſ- 
ſity of finding caution *, which is not the 
caſe. 
This notion concerning tutors-dative, 
is confirmed by a deciſion, abridged in the 


dictionary Þ under Solidum et pro rata, in 


theſe words: The mortification of an 
« hoſ; pital, carrying a power to three per- 
« ſons named, or any two of them, to ad- 
* miniſter and manage; and now, two of 
ee the three being dead, the Lords found 
e the adminiſtration of the hoſpital to be 
& like a tutory, and that it accrued to the 
“ ſurvivor by the death of the other two 


* adminiſtrators, notwithſtanding the ſaid 


* F 1, Inſt, de ſatiſdat. + II. 388, 
© « words 
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& words of the mortification: and found, 
e“ that after the third ſhould alſo deceaſe, 
« the nomination belonged to the heirs of 
< the mortifier; but becauſe, in the pre- 
« ſent caſe, the mortifier was a baſtard, 


& and ſo had no heirs, that here it belong- 


„ed to the king as ultimus heres,” 


I. 
Minor with curators, 


T is an eſtabliſhed point, That though 

a tutor ſhould let his pupil's eſtate, for 
ever ſo many years, yet the tack 1s coeval 
with his office, and mult expire along with 
it, when the years of pupillarity are elap- 


ſed. But it may be doubted, if a minor, 


with conſent of his curators, can grant a 
leaſe of his eſtate, to endure for years af- 
ter the curatory ſhall be ended. Lord 
Stair, Lord Bankton, Mr Erſkine, c. 
tell us, without making any diſtinction, 
that tutors and curators cannot ſet tacks, 


to laſt longer than their office; and the au- 
thority 


333 
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thority of Craig * ſupports this opinion. 
Yet it may be thought, that as a minor, 
with conſent of his curators, can ſell his 
land, etiam ſine decreto pretoris, much 

more can he grant tacks, to continue in 
force after his majority; becauſe cui plus 
licet, id quod minus eſt non debet non li- 
cere. 


OB © _ VIL 
; Minor without curators, 


NAR Erſkine faysÞ, there are but two 
caſes, in which curators are impo- | 
ſed upon minors, 1. Where they are na- 
med by the father himſelf, in conſequence 
of 1696, c. 8. 2. Where the father is a- 
i live; for he is 7p/o jure tutor and curator 
of his children. But curators ſeem to be 
impoſed on minors, in another caſe, and 
by another ſtatute, viz. 17. Geo. II. An 
all for the raiſing and eſtabliſhing a fund far 


A - 2 ® Lib. n 6. 7. 
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proviſion for the widows and children of the 


miniſters of the church of Scotland. Inter a- 
lia, this ſtatute enacts “, „ That the pay- 
« ments ſhall be made to the widows or 
* children reſpectively named in the war- 
«« rants, if the perſons ſo named are ma- 
« jors; and to the tutors and curators of 
« ſuch of them as are minors; and if they 
ce have no tutors nor curators, to ſuch per- 
« ſon or perſons as ſhall be authoriſed 
«« for that purpoſe, by an act of the preſ- 


% bytery or univerſity reſpectively, of 


60 


* 


which the perſon under whom the provi- 


«© ſion is claimed, was laſt a member.“ 


From this elauſe it is evident, that, in the 


opinion of the legiſlature, payment made 
to a minor without curators, liberates the 


debtor, only quatenus in rem verſum of the 
minor, as by the Roman law, 


* (11, 
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oO B s. VIII. 
A caſe, 


Irleton, voce Curator, doubts, © A fe- 

male minor being married, if the 
office of her curatory doth expire.“ 
Stewart anſwers, It is certain the office 
& doth not concern her perſon; and there- 
% fore it comes to be in poteſtate mariti. 
The huſband alſo gets a right to her 
% moveables jure mariti; which is a legal 
F b affignation of them, as if the curator had 
9 « conſented to it. But as to her other 
m eſtate or Bona, the curatory ſtands.” 
This is a very blundering anſwer; for no 
poſition in law is more indiſputable, than 
that a wife cannot adminiſtrate either her 
3 paraphernalia or heritable eſtate, without 
ber huſband's conſent, who becomes her 
JF curator, as ſoon as ſhe becomes his wife, 
3 and may call her former guardian to ac- 
count. Hence it is plain that marriage e 
auctorates the firſt curator. 


But it may be further queried, It a huſ- 
6 2 band 


LY 
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band dies leaving a minor wife, does the 


curatory to which ſhe was ſubje& before 


wedlock, revive upon the huſband's de- 
miſe, as having been only in abeyance 


while the marriage ſubſiſted ? Voet * gives 


a very good ſolution of this queſtion, © Vi- 


% .duam neque in patriam neque in tuto- 
c“ riam reeidere poteſtatem; cum enim u- 


“ traque legitimo fit extinfta modo, patria 


« quidem per nuptias ſubſecutas, tutoria 
c yera ſimulque maritalis per mortem ma- 
« riti; et quod jure finitum eſt, non nifi 


« certis modis a lege præfinitis, poſſe de 


ce novo inſtaurari ratio dictet. She there- 
fore may either re-ele& her quondam cura- 


tor, or chuſe ſome other perſon, or act 
without any curator at all ; her deeds be- 


ing fill reducible on minority and leſion; 
for marriage cannot accelerate the years of 
minority, or give her a venia ætalis. 

Voet's maxim, That palria et tuloria po- 


teftas ſolvitur nuptiis, holds not univerſal- 


ly with us: for if both huſband and wife 
are minor, the father or curator of the 


® Comm. ad tit, de adopt. n. 14. | 


wife 


* 
i0 
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wife loſes his power over her, becaufe 
the nature of marriage requires, that ſhe 
U be in poteſtate mariti; but the father or 
XZ curator of the minor huſband: retains his 
power. See the caſe, November 1683, 
Lady Ballegerno, obſerved by Home, and 
= abridged in the dict. vol. 2. p. 222. in 


I IX. 


8 


Tutriæx. 


40 IF the mother be made and conſti- 
2 tute tutrix - teſtamentar to her 
4 “ bairn, and defaills hir body by forni- 
i cation, or committing of adultery with 
“ ony man, ſcho forfaultes and tynes the 
office of tutorie, and. the nareſt agnat 
<& to the pupill ſuccidis in hir place as tu- 
6 tor of law; 14% Funii 1557, the Laird 
f Largo contra Eliſabeth An, 


( ie *. 


Lord Bankton ſeems to diſapprove of this 


* Balfour, p. 1 16, 
deciſions. 
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deciſion. A woman (ſays he *) by mar- 
*© riage falls from the tutory, becauſe ſne 
becomes under curatory herſelf, which 
does not take place in the caſe of her in- 
„ continency.” One would think that a 
judge, im determining this queſtion, ought 
not to be a little influenced by the ſex of 
the child. If the pupil is a male, the mo- 
ther may be allowed to continue in the of- 
fice. But if the pupil is a female, ur- 
doubtedly ſhe ought to be ſtripped of it. 
For an imitation of the mother's irregular 
life, would be infinitely more prejudicial 
to the girl than to the boy. And though 
non age may fave her from being actually 
debauched; yet, by reaſon of it, ſhe muſt. 
be an eaſy prey to the contagion of exam- 
ple. However, it is not improbable that 
the amorous tutrix would be removed in 
both caſes by the court of ſeſſion. For an 
accuſatio ſuſpecti tutoris might be laid on 
I. 8. de fuſp. tu.. Suſpectum tutorem 
q & eum putamus, qui moribus talis eſt ut 
| t ſuſpectus . ſit.” Or on l. 8. 9. 10. ff. 
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| / | de conf tut. In confirmando tutore, 
hoc prætor inquirere debet, an duraverit 
4 * patris voluntas; nam fi vel morum ante 
= < celata vel ignorata emerſerit improbitas, 
« aut inimicitiæ cum patre exarſerint, utili- 
«© tatem pupillorum prætor ſequitur, non 
« ſcriptorum teſtamenti vel codicillorum. 


. 


A caſe. 


Woman nominated tutrix, by her de- 
ceaſed huſband, to their common 
child, continued a widow, and acted astutrix 
for ſome time; but was at length married to 
a ſecond huſband, during whole life ſhe was 
not called upon to account for her intromil- 
ſions. But after his death, and her marriage 
with a third huſband, the pupil brought his 
actio tutelæ againſt her. The Lords of Seſſion 
| have had two ſuch caſes before them, and 
in both they decerned againſt the third huſ- 
band ; but found he was intitled to relief 


from he repreſcntatives of the ſecond. See 
March 


Z . . C 
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March 28. 1629, Matthieſon; and Febru- 
ary 18. 1663, Dunbar, The ratio deci- 
dendi is not aſſigned by the collectors of 
theſe deciſions ; nor yet by Lord Stair, 
who, in his Inſtitutions “, approves of the 
doctrine which they ſeem to inculcate. 

What might have been the reaſon upon 
which theſe two judgments were founded, 
it is not eaſy to conjecture : but there is 
good reaſon for doubting if they are juſt, 
Mr Erſkine Þ holds it to be law, That 
« the huſband is not conſidered as the true 
c debtor in his wife's debts; in all ac- 

tions for payment, ſhe is the proper 
% debtor; the husband is only cited for his 

<« intereſt, that is, as curator to her, and 

t adminiſtrator of the ſociety- goods: as 

« ſoon therefore as the marriage is diſſol- 
| “ ved, and the fociety-goods thereby fuf- 
B . © fer a diviſion, the husband is no further 
| t concerned in the ſhare belonging to his 
| &« deceaſed wife, and conſequently is no 
1 longer liable in payment of her debts.” 
| This reaſoning applies directly to the a- 
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q : 1 Fo quoted deciſions, which would have 
been more ne to the principles of 

4 74 uv, had the woman's third husband been 

found liable without any reſervation. 


„ 
Marriage. 


Ord Stair“ ranks among the perſons 
whom the law will not allow to mar- 
ry, * infants and thoſe under age, who are 
& not come to the uſe of diſcretion, un- 
( leſs malitia ſuppleat ætatem; yet (he 
adds), ſeeing marriage is a natural obli- 
16 gation, and not annullable by poſitive 
laws, as to it regard muſt be had, whe- 
ther the parties be truly come to diſcre- 
( tion and capacity, whereof the commix- 
( tion of bodies is ſufficient evidence.” 
But it ought to be obſerved, that the mar- 
riage of pupils is forbidden, not ſolely be- 
cauſe they are incapable of conjugal love; 


1 Lib. 11. $0, Þ. 26 
— | : but 


36 Obſervations en Obſ.12. 
| - but allo becauſe they are incapable of the 
. 


iÞ conſent requiſite to marriage, which is a con- 
" tract, This preſumption of incapacity is 
vn Juris et de jure, and cannot be redargued 
1 by a contradictory proof. If commixtion of 
4 bodies is, as his Lordſhip will have it to be, 
4 ſufficient evidence of capacity ; ſurely the 
o Lords of Seſſion were very much miſtaken 
WM in the caſe of one Blair *, whoſe idiotry 
| they declared, and whoſe marriage they an- 
| nulled, although he had a child by the 
1 woman who pretended to be his lawful 
1 wife. 
bY . 
| 
| 


Of the paternal power. 


Le ˙ DE TS 
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HE limits of the paternal power are 
1 not ſettled by our law, or our law- 
yers, many of whom are very far from 
talking with preciſion on this ſubject. Lord 
Stair ſays, That parents may keep their 
& children at home, and oblige them to 
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| 1 « work for the common intereſt of the fa- 
9 « mily ; and what thence ariſes, is the pa- 
* rents, and not their own; which doth 
always endure, till, by conſent of the 
4 parents, they become forisfamiliate *. 
But there ſeems to be good reaſon for 
B doubting of this doctrine. The father is 


Z 79/0 jure tutor and curator:to,his children. 


So far the law is clear. And it is a conſe- 
2X quence, that the power of the father ter- 
minates when the tutory and curatory ex- 
pires, that is, when the children attain the 
gage of twenty-one years; for after that pe- 
F riod they may contract and. do other deeds, 

without the father's conſent : and therefore 
it may be thought, that they are emanci- 
3 pated by the law, when they arrive at that 
* timeof life. And thus the law ſtands ac- 

1 cording to the late Inſtitute. This au- 


3 © thority of the father concerns chiefly 


ce the children while in nonage; but even 


Lib. 1. tit. 5. $6. In this paſſage Lord 
7 Stair makes no difference betwixt the father and the 
br mother, which is an inaccuracy. The power of the 
Es mother ſeems to have been not inferior to that of 
dhe father by the Jewiſh law, See Deut. xxi. 18. 
EX ſeqq. | #100 
| D after 
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« after they are of full age, ths may com- 
e mand ſubjection to himſelf, as head of 
«« the family, and has right to their ſer- 
« vice, for their entertainment, if they are 
te not able otherwiſe to recompenſe him; 
«« but he cannot, in virtue of this power, 
« detain them in his family againſt their 
« own will, after their pupillarity, at 


« which age they have a power of living 


* where they pleaſe, in the ſame manner 
et as other minors under curators,” _ 
Dirleton (voce Emancipation ) doubts, 
& if, by our law, children after twenty-five 
e years, may emaucipate themſelves, and 
live by themſelves, and leave their fa- 
ie ther and his family? Cogitandum, Whe- 
« ther if they go out of the family with- 
out the father's conſent, they _ claim 
et a bairn's part?” 

Stewart anſwers, It is thought, chil- 
& dren cannot emancipate themſelves; 
« and that if they leave their father and 
“ his family, without his conſent, they 
e“ ſhould be refuſed a bairn's part; for 
e the ſeparation ſhould make againſt them, 


% and not for them: yet it can hardly be 


& determined, 
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% determined, what the non-emancipation 
„in this caſe ſhould ſignify to their pre · 
46 judice.“ 

It is pretty certain, that ſuch child 
would be intitled to the legitim. It is in- 
deed true, that no forisfamiliated child is; 


but no child is underſtood to be forisfamili- 
ated, unleſs he has received or renounced 


the legitim. This is very diſtinctly laid 


down in the late Inſtitute, which talks 
more explicitly and conſiſtently upon this 
point, than any other of our law-books. 
The words of it are.“ Notwithſtanding 
« that children, by ſeparate negotiations, 
« and by marriage, are underſtood in ſome 
« views to be emancipated, as above; yet, 


« as to certain effects, they are ſtill regard- 
« ed as of their father's family; particu- 


« larly as to the legitim or filial ſhare, 
« yulgarly called with us their bairns part 
« of gear, to which they have ſtill right, 
* unleſs they have renounced it: and they 


* are then ſaid to be forisfamiliated, even 


though they ſtill remain in family with 
e hie 


. x80 08 
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o B S XII 
De heredibus infituendis. 


Ol quis nomen heredis quidem non 
2 dixerit, ſed indubitabili ſigno eum 


demonſtraverat, quod pene nihil a nomi- 


ne diſtat, non tamen eo quod contume- 
« liæ cauſa addi ſolet, valet inſtitutio; 1. 
Ef 9. $ 8. ff. de her. inſt. Voet expreſſ- 
es the ſenſe of the law in this manner. 


* 


Inſtitutio pro non facta habetur, fi he- 


redes inſtituantur tali deſignatione aut de- 


< monſtratione, que contumelize cauſa ad- 


« di ſolet *. 

Perhaps we would de * to diſtinguiſh 
here. If, from other words than thofe 
which contain the contumelious deſigna- 
tion, it be clear what perſon the teſtator had 
in his eye, the inſtitution ought to be deem- 
ed valid, becauſe expreſſions as well as 
conditions contra bonos mores, ought to be 


held pro non ſcriptis. But ſuppoſing that 


* Comm. ad h. t. n. 27. 5 
non 
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non conſtat de perſona, without the aſſiſt- 


ance of the contumelious deſignation; if it 
is injurious to the moral character of the in- 


ſtitute, it ought to be fatal to the inſtitu- 
tion; becauſe it would be propriam alle- 


gare turpitudinem, to ſue for the inhe- 


ritance. But if the contumelious deſig- 
nation is taken from ſome oddity in the per- 
ſon or manner, it really is no reproach * ; 
and ought not to invalidate the inſtitution. 


Without the help of this diſtinction, this 


part of the Roman law would not be ſuit- 
ed to the genius of the people of this 
country, who are ſo remarkable at de- 
ſeribing men by their deformities, that a 
Scots mark is another word for a natural 
del. | Ns 


0% $ Mu. 
Paſſve title. 


© Ould geſtio pro herede be inferred 


See Matthæus de crim. p. 140. 141. 


D 3 proponing 


Y againſt an apparent heir, from his 
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proponing compenſation, when ſued by a- 
ny of his predeceſſors creditors? It may be 
thought that he would not incur a paſſive 
title by making this defence: for ſince 
payment of one debt -does not conſtitute 
behaviour, and ſubject him to another 
neither ought compenſation ;> becauſe con- 
penſare idem eft ac ſolvere“; and he who 
hath ſworn to pay, may nevertheleſs, with 
a ſafe confcience, defend himſelf upon 
compenſation. The Lords have found, 
That the proponing a defence of pay- 
* ment, or /uch like, was not ſuch a deed 
i as could infer the paſſive title of beha- 
«« ving, unleſs it were adminicled with 
« intromiſſion or other ways 7.“ 4 

It is laid down for law in the late Inſti- 
tute {|, 'That a general ſervice veſts the ſub- 
jects it carries fo fully in the heir's perſon, 
that though he dies before infefting him- 
_ yet the next heir muſt ſerve to him : 
whereas in a ſpecial ſervice, the heir's re- 
tour dies with him; becauſe until infeft- 


* L. 76. ff. de v. ſ. 
I Dirleton, zoth Jan, 1675, Carfrae. 
| |] II. 328. 217. a | 
| ment 
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ment is taken by the heir, the lands remain 
in hereditate jacente defuncti; but then the 
general ſervice included in this ſpecial one, 
ſtill ſubſiſts. From this doctrine, it would 
ſeem a conſequence, that if a ſpecial ſer- 
vice is carried on before a judge, within 
whoſe juriſdiction the lands do not lie, 
(which is a nullity in the ſpecial ſervice); 
yet the general ſervice included in it, 
would remain good; becauſe a general ſer- 
vice may be carried on before any judge- 
ordinary. 

However, this reaſoning "en not ſeem 
to coincide with another poſition the ſame 
author maintains in another paſſage *. He 
ſays, Though the heir of line ſerving 
© in general, cannot be reponed againſt 
the ſervice; yet I conceive, that if one 
ce ſerve himfelf heir in ſpecial to an eſtate, 
which afterwards upon an unforeſeen e- 
% mergency is evicted from him, he ought 
« to be relieved. For example, if one 
© believing, upon probable grounds, that 

«thi eſtate deſcended to him as 1 of 


* 


c 


— 


. 351. Jr. | 
cc line, 
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« line, ſerve himſelf therein as ſuch; and 
* which afterwards is found to have been 
«« provided to heirs-male, or on the contra- 
* ry, and thereon his ſervice is reduced; 


« andin ſuch caſe, the general ſervice im- 


* plied in the ſpecial, cannot ſubje& the 
party; for being conſequential only to the 


ee ſpecial, it falls therewith,” The gene- 


ral ſervice is either diſtin and ſeparate 
from the ſpecial one; or it is acceſſory and 
conſequential to it, On the firſt ſuppoſi- 
tion, the general ſervice ought to ſtand 
good in all the three caſes above mention- 


ed. On the other ſuppoſition, it ought in 
all the three caſes to fall to the ground, a- 


long with the ſpecial ſervice. 


The relief which the author of the In. 


ſtitute gives him who has ſerved himſelf 
heir erroneouſly, ſeems well founded, and 
agreeable to the Civil law. Evita here- 


« ditate per inofficioſi querelam, ab eo 
& qui heres inſtitutus eſſet, perinde omnia 
9 P 


% obſervari oportere, ac fi hereditas adi- 
« ta non fuiſſet,” L. 21. § 2. ff. de inoff, 


teſt. See alſo Voet Com. ibid. n. 18. 
And the very caſe which * Bankton 


puts, 


3 
- BY 
ens 
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puts, was determined in 1717, by the 
"3 houſe of Peers, which reverſed a judg- 
ment of the court of ſeſſion to the con- 
trary * 


G N . 
Warranaice, 


9 Hen a fale of lands (ſays Mr 
Mi Erſkine F) proceeds on an one- 
* rous cauſe, the granter is liable in abſo- 
e Jute warrandice, though there ſhould be 
*« no clauſe of warrandice; but in aſſig- 
*© nation to debts, no bighier warrandice 
* than from fact and deed is implied. F. 

4th March 1707, Riddle. 

It may be thought, that the warrandice 

implied in an aſſignation to a debt, and that 

implied in the fale of an eſtate, are pre- 
ciſely the ſame, the warrandice in both be- 
ing equally abſolute, When an aſſignation 


. 


„ 


* See the dict. under Heir and executor. 
+ II. 3. ri. 
to 
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to a debt contains no clauſe of ax. 
yet is there an implied warrandice ; verum 


e nomen that the debitor is obliged to pay; 


but not bonum eſſe nomen, that he is /ccu- 


ples, and has wherewith to pay. In the : 


fale of lands, when no warrandice is ex- 
preſſed ; yet it is implied, that the ſeller 
warrants the rights which he conveys to be 


good; and that by them the purchaſer will 
have an indefeaſible title to the eſtate: 


but he does not warrant the ground to be 
locuples, that is, fruitful, more than he 
does the debtor to be ſolvent. Should a 
man, in the aſlignation to a debt, warrant 
the debtor to be locuples, or in the ſale of 


an eſtate warrant the land to be fruitful; 


he would not grant abſolute warrandice, 


but caſum in ſe ſuſciperet ; for the bank- 


ruptcy or ſolvency of the debtor, the fer- 
tility or barrenneſs of the ground, depend 
entirely upon accidental circumſtances, 
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Perſonal and ru Be, 


F the buyer pactions, T hat | intra cer- 
tum diem diſplicuerit, res fit inempta, and 


dies before the time he ſtipulated is elapſed; 


Voet * is of opinion, that this faculty is 


perſonal, and would not tranſmit to his 


heir. Perhaps the following diſtinction 


would not be amiſs. If it was neceſſary, in 


order to make a prudent bargain, that the 
buyer ſhould have a trial of the thing, for 
ſome time, as is the caſe in watches or o- 


ther machines; it would ſeem, that his 


heir ought to be allowed to return the 
commodity, if he could ſhow, that, upon 


trial, it was found not -to be worth the 
money demanded for it: but he ought not 
to be ſuffered to return it, upon a mere 
Sic volo, Sic jubeo, Stat pro ratione voluntas ; 


perſonal 


* 


% 


becauſe quia diſplicuerit, is unqueſtionably 
EY, 5 8 
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perſonal and intranſmiſſible. On the other 
hand, if one buys, under the above-men- 
tioned paction, a picture or any thing elſe, 
the value of which depends altogether upon 


fancy, and dies before the time allowed 


him to repent is expired; it would ſeem, 


that the heir cannot void the bargain, be- 


cauſe the paction, in this caſe, could not be 
made but from caprice, or ſome perſonal 
motive; whereas, in the other, no bonus pa- 
terfamil as will buy a watch or any thing 


of that nature, without being allowed ſome 


time to eſſay it. 


20-B: 8... VI. 


Ujiefruftus 


HE fructuarius, by the Civil law, can- 


not alter the houſe which he life- 
rents, though to the better. The reaſon 
why he is not permitted to change the 
houſe in meliorem formam, Gothofredus ſays, 


is, ne urbs ruinis deformetur ; and Voet has 
given 


| Obſ; £5, ſome points of Law. 49 


en a place to this abſurdity, in his com. 
on * title de uſafructu. 
As the Ffructuarius muſt ati frui ſalva rei 
fubſtantia, the reſtriction he is under, as to 
the improvement of the houſe, is a neceſ- 
ſary conſequence of the limitation of his 
right; for no. conſiderable meliorations can 
be made on a houſe, without varying the 
ſituation of the walls, partition, ſtair-caſe, 
or the like, Now, if the fructuarius had 
it in his power to alter them, he would 
not act as liferenter, but proprietor. The 
deciſion of the King of Pruſſia's Code * 
upon this point, is in the following words. 
« Celui qui a Phabitation non plus que 
% ſon locataire, ne peuvent faire des 
&« changemens dans la maiſon, dans les 
e appartemens, Sc. ni elever des nou- 
% veaux edifices, ni aggrander les appar- ; 
e temens, ou faire des cloiſons, quand I 
« meme la maiſon ſeroit melioree par-li : 1 
% mais celui qui a l' habitation, eſt obligg 1 
de rendre la maiſon, l' appartemens, 1 
« c. dans la meme état qu'il a regu; l 


* Liv. IV. tit, 9. 5 e. 
- E * 
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& mais il lui eſt permis d'y faire de ces 
« choſes, qui, ſans changer la maiſon, lui 
« ſervent d'ornement: il peut done faire 
«« peindre ou blanchir la maiſon, payer 
„les chambres de marbre, boiſer et lam; 


* briſſer les appartemens.“ 


XVII. 
Heirs-female of proviſion. 
HE ſolution of the. queſtion which 


Lord Stair ſtates in the 15th para» 
graph of the title Heirs *, is extremely 


ingenious and ſubtile, and at the ſame time 


ſolid, but expreſſed in very dark and un- 


perſpicuous terms; ſo that J flatter my- 


ſelf an attempt to elucidate it may be of 
ſome uſe, at leaſt to beginners. 


The queſtion is this. Suppoſe a man, in 


the contract of marriage with his firſt wife, 
provides the child or children of the mar- 


riage to L. 15,000 ; in the contract of 


Lib. 3. p. 460.4 461. | 
= marriage 


Obl. 18. ſome points of Law. 51 


marriage with a ſecond wife, he provides 


the child or children of the marriage to 


L. 12,000; and in the contract of mar- 
riage with a third wife, he provides the 
child or children of the marriage to 
I. 6000: ſuppoſe alſo that of each mar- 
riage a daughter exiſts, and that their com- 
mon father dies, and leaves behind him 
only L. 18,000: How much will each of 
them.draw ? The queſtion is put by Lord 
| Stair in theſe words. There is a caſe 


& occurreth oftimes amongſt heirs-por- 


„ tioners, when ſeveral obligations and 
« proviſions are granted in their favour 
« by the defunct; thereby, after his de- 
% ceaſe, they become. mutual debtors and 


ce creditors, and ſometimes theſe provi- 


ſions exceed the eſtate. Quid juris? Whe- 
„ther do theſe obligations evaniſn and 
“ become extinct confuſione, becauſe the 
fame perſons become debtors and credi- 
% tors, or whether they do all ſtand? and 
„ in that caſe, whether the firſt in order 
„vill be preferred; or if they all will be 
& abated proportionally to the value of the 
5 heritage : a 
E 2 His 
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His Lordſhip ſays, this is a caſe which 
occurs amongſt heirs-portioners : but it 
would ſeem, that, properly ſpeaking, this 
was not a queſtion amongſt heirs-portion- 
ers, but heirs-female of proviſion ; for 
heirs-portioners, as his Lordſhip obſerves 
in a preceding paragraph *, ſucceed by 
courſe of law, and are ſo called becauſe 
they ſucceed not in ſolidum, but in equal 
portions ; whereas the heirs, of wich his 
Lordſhip diſcourfes in the paragraphs we 
are going to conſider, though they may 
fometimes ſucceed in equal portions, yet 
do not ſucceed by courſe of law, but by 


the will of the defunct; and it is the provi- 


ſons made for them by him, that alone 
give riſe to the difficulty. | 

In the entry, Lord Stair lays it down 
as a principle, That heirs-portioners are 


| mutual debtors and creditors. The rea- 


{on 1 is, heirs-portioners, or heirs of provi- 
ſion, repreſent the defunct, and are liable 
for his debts, pro portione bhereditaria; 
that is, ſhe who gets one half of the e- 


— 5 "a 
fate, 
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ſtate, muſt pay one half of the debts; ſhe 
who gets one third of the eſtate, muſt pay 


one third of the debts; and ſo forth. From 


this too it follows, that each heir-portion- 
er has not action againſt her co-heirs for 
the whole of her portion, but only for 
two thirds of it, becaufe ſhe herſelf re- 
preſents the defun& in one third, and con- 
ſequently her claim muſt be extinguiſhed 


pro tanto, Fach heir-portioner ſucceeds to 


one third of her portion as heir; but as to 
_ - two thirds of it ſhe is creditor, ad has ac- 


tion for ſo much againſt her ſiſters. Theſe 
principles muſt be kept conſtantly in view 
as we go along, becaule they are the very 
baſis and foundation of the whole argu- 
ment, 

Lord Stair very jultly ſuppoſes, there is 
little or no difficulty when the ſeveral pro- 
viſions are equal amongſt themfelves: yet, 
as he afterwards touches ſlightly upon the 
caſes in which they are ſo, and as the con- 
fideration of them may probably facilitate 
the explication of the caſes in which they 
are not ſo, I ſhall examine all the diffe- 
rent caſes that can poſlibly happen ; which 


my are 


e ˙ -m ᷣͤͤu» i» > 5s. 


a” 
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are four. In the firſt caſe, the proviſions 
are equal amongſt themſelves, and equal 


to the eſtate; in the ſecond, they are equal 
amongſt themſelves, but unequal * to the 


* By unequal to the eſtate is meant, that they ex- 
ceed the eſtate: for if we ſhould fuppoſe that the 
different proviſions do-not exhauſt the eſtate, what 
3s over after paying the ſeveral proportions, would, 
I apprehend, go to the ſiſters as heirs-portioners pro- 


perly ſo called; that is, they would ſucceed to it 


per capita, and not in proportion to their proviſions, 
It is true, that provifio hominis tollit provifionem 
legis; but as the will of the deceaſed does not ap- 
pear as to the ſuperplus, the law muſt take place. 
Upon this principle, the caſe handled by Voet, com- 
ad tit. de her. inſt. falls to be determined. A 
man leaves his eftate to three fons, by unequal 


portions, and dies, After his death a poſthumous 


child, which he did not think of, is born; or an- 


other ſon whom he had imagined to have been 


Joſt at ſea, returns. Voet juſtly afſerts, that nei- 
ther the poſthumous nor the other ſon will be ex- 
cluded, but that they would acereſce to their bro- 
thers, He does not ſpecify the ſum they would 
draw; but from what has been ſaid, it would 
ſeem, that, e. g. the poſthumous ought to draw 
one fourth of the whole, as ſucceeding ab inteftata ; 
for he has nothing to do with the partial prefer- 
ences the father has made amongſt his other chik 
dren. 


eſtate; 


eſtate; in the third, they are unequal 2. 


mongſt themſelves, but equal to the eſtate; 


in the fourth and Jaſt, they are both un- 
equal amongſt themſelves, and unequal to 
the eſtate. 

In the firſt two caſes Lord Stair 85 


| whether the proviſions become extin& by 


confuſion or not, it is alike. In the firſt 
caſe, ſuppoſe each child to have been pro- 


vided to L. 10,000, and that the eſtate left 
by their father amounts to L. 30, ooo; it is 
plain, that, in this caſe, their proviſions 
become extin& by confuſion ; becauſe they 


are mutual debtors and 1 and here 


the debit and credit are commenſurate. Let 
us try if the caſe would alter, upon ſuppo- 


ſition that each of them ſued the other for 


two thirds of L. 10,000: it would not; 
for the firſt has action for two thirds of that 
ſum againſt the ſecond and third, the ſe- 
cond has action for the like ſum againſt the 
firſt and third, and the third has action for 
the like ſum againſt the firſt and ſecond. 


In the ſecond caſe, ſuppoſe each of 
them to have been provided to L. 10,000, 


and that the eſtate left by their father a- 


1 | 
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mounts only to- L,15,000; each of them 
will have L. 35000. So far this caſe is pre- 
ciſely the ſame with the former: fo that if 
the eldeſt, after having got her L. 5000, 
| ſhould ſtill inſiſt againſt the other two for 
two thirds of her proviſion, ſhe would 
gain nothing by it; for the ſecond would 
inſiſt for two thirds of the fame ſum 
from the firſt and third, and the third 
would inſiſt for two thirds of the ſame ſum 
from the firſt and ſecond. But in this 
cafe, if the father leaves a ſeparate eſtate, 
and an heir of line, each of the heirs of 
proviſion would have action againſt him 
for her whole L. 10,000; becauſe heirs 
of proviſion are creditors * with reſpect to 
the heir of line, or any other heir who re- 
— the defunct, more properly than 
| heirs 


* « A father may, notwithſtanding a firſt mar- 
44 riage-contraR, ſettle a jointure on a ſecond wife, 
* or provide the children of a ſecond marriage ; 
„ for ſuch fettlements are deemed onerous : but 
«© where they are exorbitant, they will be reſtrict- 
« ed to what is rational; and in all ſuch ſettlements 


« where the provifions of the firſt marriage are in- 
| & croached 


—_— 
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heirs of proviſion do. And hence it is eaſy 
to ſee, why the Lord Stair approves of 
the Jecifion; yet he condemns * the ratio 


decidendi, in the caſe of Aikmans. 


Having thus diſcuſſed the two caſes in 


which the proviſions were equal, we come 


now to the caſes in which they are unequal. 
Suppoſe then, which is the third caſe, 
the firſt to have been provided to 1 5,000, 


the ſecond to 12,000, and the third to 


6000; and that the eftate amounts to 


33,000, which is juſt ſufficient to pay 
them. As it was eſtabliſhed above, that 


extinguiſhed, it follows, that in this caſe 


« croached on, the heirs of that marriage have re- 
« courſe againſt the father, in caſe he ſhould after- 
«« wards acquire a ſeparate eſtate, which may en- 
<< able him to fulfil both obligations. 277 January 


7 1730, Henderſon. Erfeine III. 8. 18. 


*Aſter having quoted a caſe from Maitland, 
he adds, Craig has a like caſe, but otherwiſe obſer- 


ved; the meaning of which expreſſion 1 is not, that 
the deciſion was different; for it is preciſely ſimi- 
lar: but that there was a variation in an uneſſential 
circumſtance. In the firſt caſe, there were but 


two, in the laſt there were three heirs - portioners. 


the 


8 


2 


one third of each heir- portioner's ſhare is 


1 
£ 
* 
is 
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* 
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the firſt has action againſt the ſecond and 


third, only for L. 10,000; the ſecond 


has action againſt the firſt and third, only 
for 8000 ; and the third has action againſt 


the firſt and ſecond, only for 4000; be- 


cauſe 10,000 is two thirds of 13, ooo, 
8000 is two thirds of 12,000, and 4000 
is two thirds of 6000. The firſt then has 
action againſt the ſecond for 5000, but 
the ſecond has a counter - action for 4000. 
The firſt then is creditor to the 
ſecondin — — 5000 

The ſecond 1s creditor to the 


firſt in — — 4000 
Balance due to the firſt _ looo 
The firſt is creditor to the 4 
in — — 5000 | 
The third is creditor to the firſt  _,, 
in — _ ' SOOQ- 
Balance due to the firſt - 2000 


Thus then the firſt recovers from her 
two liſters L. 4000. | 
In the ſame way, the ſecond has ion 
againſt the third for 4000; on the other 


hand, the third has a counter - action againft 


the 
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the ſecond for 2000; ſo that the balance 
due by the third to the ſecond is 2000; 
but as the ſecond has been obliged to pay 
to-the firſt 1000, her clear — is only 
1000. 

As to the third, ſhe has been obliged to 
pay to the firſt 3000, to the ſecond 
2000, in all 00. Now, having adjuſt- 
ed their ſeveral demands, as creditors, let 
us divide the eſtate of L. 23,000 amongſt 
them as heirs. Each will have one third 
of it, that is, 11,000. 


The firſt then draws — 11000 


The ſecond paid her — 1000 
The third — 3000 
In all — — 
| Which makes her portion to 
be what the father intended, 


4000 


- 
* — 


viz. — — 13000 


- a 


The ſecond draws — 11000 
Her clear gain amounted to 1000 


Which gives her — — 12000 


The 
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The third draws — — 1 1000 
She paid the eldeſt — 3000 
The third — „% Ä 
In all — — £5000 
Which being ſubtracted from 4 
her portion, brings her ſnare 
down to — — 6000 


The fourth and laſt caſe is to be treat- 


ed after the ſame manner. Suppoſe the 
proviſions to be 15,000, 12,000, 6000, 


and the eſtate 18,000. In this, as in the 
former caſe, the firſt will recover 1000 
from the ſecond, and 3000 from the third. 


In all — — — 40⁰⁰ 
Which added to one third of 

the whole — — 6000 
Brings out her ſhare to be 10000 


The ſecond will recover from her young- 
eſt ſiſter 2000, of which ſhe has "we 
loco to the eldeſt, 


Thus her clear gain is — _ 1000 
Which added to her one third 
of the whole — — 6000 


Brings out her ſhare to be — 7000 
| The 
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The ſhare of the third is al- 
ſo one third of the whole, 


TR. 5 6000 
Of which ſhe be has paid to the 
„ f dig 
To the ſecond 2000 
| In all — 5000 


Which brings out her ſhare to 
be 7 _ — 1000 


Thus ſuppoſing the whole eſtate 
18 , 000, their proviſions are 10,000, Foun 


1000, 


I have explained the circuit by which 
they recover their ſeveral portions, in a 
manner ſomewhat different from Lord 
Stair, becauſe I thought his Lordſhip's 
not ſo natural and eaſy. His Lordſhip, 


in the laſt caſe, which is the only one he 
Illuſtrates by an example, firſt ſets off to 
each of them 6000, which is one third 
of the whole 18,000; and then ſtill ſup- 


poles the firſt to have action for 10,000 
againſt her liſters, the ſecond to have ac- 
tion in like manner for 8000, and the 


F third 
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third for 6000. This comes to the ſame 
thing, but ſeems, at firſt view, a — 


perplexed. 
This diſtribution, by which the provi- 
ſions are 10,000 to the firſt, 7000 to the 


ſecond, and only 1000 to the third, may be 
thought unjuſt, and not at all analagous to 


the will of the father. It may be thought, 
that in this caſe, where the proviſions are 
I 5,000, 12,000, 6000, and the amount 


of the eſtate only 18,000, that the provi- 


ſions ſhould decreſce in the ratio of 33 to 


18; that is, the 18,000 ſhould be divi- 


ded into 33 parts, 15 of which ſhould 


be given to the eldeſt, 12 to the next, 


and 6 to the youngeſt; and in this way 
their ſhares turn out to be as follows. 

23 4: = ob 

Share of the firſt — 8181 16 4.36 
Share of the ſecond — 6 545 9 1. 10 
Share of the third — 3272 14 6.54 


However, there is, according to Lord 
Stair, no remedy againſt the above inequa- 


lity, when the ſiſters are Heirs; but there 


is, if * are not under a neceſſity af 


keying, 
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| ſerving, but may take their proviſions as 
creditors, without repreſenting the defunct. 


Whether they can do fo or not, depends 


upon the reſpective contracts of marriage. 
See, as to this point, the dict. of deciſ. un- 
der Proviſions 10 wives and children, and 
the reaſoning in the deciſ. obſerved by 
Mill. n. 18 1. p. 268. 

If the ſiſters are not obliged to re 
| heirs, Lord Stair points out a remedy in 
this manner. © Such of them (ſays he) as 


« find themſelves loſers if they enter 


„ heirs, may abſtain and renounce; and 


they, or their aſſignees, may purſue 
« any of the reſt that ſhall enter, for ful- 
e« filling of the defunct's obligements : 


4 but if they be conſiderate, when all the 
*, obligations jointly exceed the value of 
te the eſtate, they will all renounce, and 
1 aſſign their obligements, and their aſſig- 
% nees will be preferred according to their 
& diligence, without conſideration of the 
« priority or poſteriority of their oblige- 
«« ments: but when they happen to enter, 
« or their proviſions neceſſarily require 
« that they mult be heirs,” Sc. In the 

F 2 | ſame 
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ſame way Lord Bankton. If any of 


them renounce, or abſtain, from the ſuc- 
*« ceſlion or inheritance, action is compe= 
tent at her inſtance againſt the reſt for 
their proportions; and ſhe may adjudge 
in the name of a truſtee, upon a decree = 
*© cognitionss cauſa, againſt herſelf for her 
*« own proportion, and againſt the reſt as 
** to their proportions, on decrees of con- 
%, ſtitution as other creditors.” Thus, in 
the above caſe, if the proviſions are 
I5,000, 12,000, 6000, and the eſtate 
amounts only to 18,000; it is clear the 
youngeſt ought not to enter heir if ſhe 
can avoid it. If her ſiſters muſt enter; 
or inadvertently do enter without any 
neceſſity, ſhe may follow the method 
chalked out by Lord Bankton; and, in a- 
ny of theſe ſhapes, ſhe will not be liable 
to any counter-claim from her ſiſters, be- 
cauſe ſhe does not in any wiſe repreſent 
the defunct, upon which footing alone ſhe 
loſt L. 5000 above, but is as any other 
creditor. - Lord Stair ſays, if they be conſi- 
rate, they will all renounce ; if they do, 


* Inſt. . 349. 85. 
bo and 


r 
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and adjudge, and are brought in Pari paſe 
fa, then their ſhares will be ſettled in the 
more equal and equitable way hinted a- 
bove ; that is, their ſhares will be 8181, 
6545, 3272, not counting the odd mo- 
. Dey. On 
Lord Stair concludes with determining 
the caſe in which it is ſuppoſed that a 


father has provided the fame land-eſtate 


to the children of three different marriages 
5 ſucceſſively. If the nature of the contracts 

require that the children ſerve, there is no 
difference betwixt this caſe and thoſe illu- 


ſtrated above; each of them would have 


one third of the land, that is, they would 
be heirs-portioners. But ſince the act 
1621, his Lordſhip ſays, that ** the firſt 
«« diſpoſition or proviſion, conſtituting that 


« party creditor, may give ground to re- 


*« duce a poſterior diſpoſition of the ſame 
thing to another of the heirs-portion- 


« ers, as being without a cauſe onerous, 
« after contracting of the firſt debt: but 


% that will not hold in bonds for ſums of 


% money, all which have their effect as 


( 


E 


afcreſaid : neither will it old when the 
proviſion of lands __ erh the party 
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deſtinate to be heir; for thereby the 
party cannot quarrel that predeceſſor's 


deed,” What Lord Bankton * delivers 


as his opinion on this point, will throw 
ſome light upon this paſſage. Where 


a man, by inadvertency, provides the 
ſame eſtate to the heirs of a ſecond 
marriage, that was provided formerly 
to thoſe of the firſt; in ſuch caſe I 
conceive, the heir of the firſt marriage 
is intitled to reduce the proviſion in the 
ſecond contract as fraudulent, At the 
ſame time, the father might have made 
ſuitable proviſions to the wife and chil- 
dren of the ſecond marriage, to which 
the heir of the firſt would have been 
liable, in default of other funds than 
the eſtate. provided to him; and, conſe- 
quently, the court may, in my appre- 
henſion, modify ſuitable proviſions to 
them out of the eſtate in ſuch caſe, and 
reduce the right only upon payment of 
the ſums modificd ; or the purſuer may 
be burthened in the decree therewith.”? 
It may be thought, that one marriage 


II. 349. 86. — 
of 
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of which two or three children exiſt, may 
give riſe to this queſtion above illuſtrated, 
as well as three marriages, of each of 


which children exiſt. E. g. a man, in his 


contract of marriage, provides the children 
of that marriage to 33, 00. The father 
has the power. of proportioning this ſum a- 
mongſt his children, by what ſhares he thinks 
proper. See Erſkine, lib. 3. tit. 8. § 19. 
| Now, ſuppoſe he allots the eldeſt 15,000, 
the ſecond 12,000, and the youngeſt 
6000: Would not the above doctrine 
from Lord Stair apply to this caſe too, if 
he died leaving only 18, 000? 


It has been already ſaid, that heirs 


portioners or of proviſion are liable pro 
proportione hereditaria. Now, ſuppoſe the 


proviſions to be 15,000, 12,000, 6000, 
and that the defunct leaves bonds, bills, 
or money, to the extent of 33,000, but 


at the fame time leaves 15,000 of debt: 


The children would recover their provi- | 


ſions as in the third caſe above explained; 

for you muſt not deduce the debts which a- 
mount to 15,000, and thus reduce the e- 
ſtate to 18,000, and then divide it a- 


mongſt them as in caſe fourth, The chil- 
dren 
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dren are liable pro tee bereditaria. 
Their portions are 15,000, 12,000, 6000; 
che 33, ooo left by their father is ſufficient 


to pay them. The creditors will indeed 


have action againſt them pro proportione he- 
reditaria; that is, ſuppoſing the debt to be 
16,000, as above, the firſt will be liable in 
2 parts of it, the ſecond in 3 parts, and 
the third in r parts. Their ſhares of the 
debts then turn out thus. 

The firſt is liable for 6818 3 7.63 
The ſecond for — 5454 10 11.24 
The third for — £929 5 i} 


So that in this caſe their ſhares will be 
the ſame as if the 18,000 had been divi- 
ded into thirty-three parts, of which the 
eldeſt got fifteen, the ſecond twelve, and 
the youngeſt ſix. For 
The eldeſt's ſhare of the 

eſtate ws — 15000 0 © 
Out of which ſhe is ha- | 

ble in payment of 

— — 53828 3 9.69 


So that her clear gain is 
only — — 8181 16 & 
| The 
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The ſhare of the ſecond 


was — 12000. © 0 
Out of which ſhe is lia- | 
ble for — 5454 10 1 1.24 


So that her clear gain is 
ne 99144 


The ſhare of the third 

ä — 6000 o © 
Out of which ſhe is lia® 

ble for — $727 5. 448 


— — —ñ— — 


So that her clear gain is 


only — 3272 14 6. 54 


In ſhort, in every caſe, whatever be the 
eſtate left by the defunct, it falls to be 
divided as above; and after the portiones 
Bereditariæ are fad, the creditors may 
ſue each of them to that extent. But at 


this rate, though he who leaves behind 


him I. 33,000, and at the ſame time 
TL. 15,000 of debt, in reality dies no 
richer than he who leaves only L. 18,000 
without any debt; yet we have ſeen 


there | 
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te & all the ode in the world beewhit 


theſe caſes as to the proviſions of his 
daughters, For in caſe he leaves 33,000 
and 15,000 of debt, the ſhares of his 


daughters are 8181, 6545, 3272, not 


counting the odd money, But in caſe of 


his leaving only 18,000, and no. debt, 
it has been ſhown above, from Lord 
Stair, that the ſhares of the daughters 
would be 10,000, 7000, 1000. In both 
caſes he dies equally rich; and there 
would have been no difference betwixt 
the two, had he been ſucceeded by any 
other repreſentatives than heirs-female of 
proviſion, 


Arbiter. 


Y the Civil law, a woman cannot be 
an arbiter : but Heineccius ſays “, 
that in thoſe countries where women are 


Tit. de receptis. "6 
| 8 allowed 


Dane tener Haas G 


Obſ. 19. ſome points of Law. 71 


allowed to hold lands and heritable juriſ- 
dictions, they will not labour under any 
ſuch incapacity. If women who have he- 
ritable juriſdictions could judge in perſon, 
there would be ſomething in the argument; 


but a lady poſſeſſed of lands which have 


juriſdictions annexed to them, and which 


intitle the proprietor to a vote in the elec- 


tion of a member of parliament, cannot 
exerciſe any of theſe privileges herſelf. 
She behoved to appoint a depute, to de- 


termine cauſes within her territory; and 


her vote muſt lie dormant, till ſhe get a 
huſband, who may demand to be inrolled 
in her right, So that this argument makes 


againſt the doctrine Heineccius intended 


it ſhould ſupport. 

Submiſſions by the Civil law are at an 
end, upon the death of any of the parties, 
unleſs their heirs be expreſsly mentioned ; 
and this ſeems to be underſtood to be our 
law; but it is not eaſy to ſee, upon what 
principle his notion is founded. Mr Er- 
ſkine fays *, „ Submiſſions, like man- 


® IV. 3. 16. ; 
| « dates, 
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dates, expire by the death of any 
c of the parties ſubmitters. See 25th 
« February 1630, Hay *.“ | 
But ſubmiſſions have no reſemblance 
to mandates. The conſtituent can revoke 
the mandate, during any period of his 
life; and conſequently, when he dies, 
the maxim, Voluntas morte finitur, muſt 
immediately put an end to the mandate, 
the ſubſiſtence of which depended entire- 
ly upon the continuance of his will, which 
is now no more. Whereas none of the 
parties who enter into a ſubmiſſion, can re- 
voke or reſile from it, during their lives. 
Why then ſhould it evaniſh upon the death 


of either one or t' other: 7 


* 
Mandate to a lawyer, 


Oet maintains, that he who has recei- 
ved a mandate to * on a proceſs 


* Upon looking into this deciſion, you will ſee 


_Uhis was not the point decided. 
before 
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before an inferior judge, cannot appear 
| himſelf, or employ another to plead for 
his conſtituent, - before a ſuperior court, 
unleſs his mandate expreſsly im powers 
him to do ſo. His reaſon is, That man- 
datum finitur per eto negotio, et finitum 
ceunſetur procuratoris officium, æque ac judi- 
cis poſt latam ſententiam *, 
But it may be thought, that when a man 
gives a mandate to a procurator, to bring an 
action in his name, before the ſheriff, or o- 
ther ſubordinate judge, it is his intention, not 
only that his procurator ſhould obtain ſen- 
tence in his behalf, (for what ſignifies a 
| ſentence when the effect of it is ſtopped ?), 
but that he ſhould recover his money, or 
whatever elſe he ſues for. Until this is ac- 
compliſhed, the buſineſs with which the 
procurator was intruſted, cannot be rec- 
koned at an end. 


Com. ad tit, de procur. n. 18. 
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Advocations. 


T has been found, << That an advoca- 

tion cannot be received after ſen- 
* tence, though before extract; becauſe 
« ſententia definitiva eſt ultimus aftus ju- 
& dicis, and the extract is but the clerk's 
« part*,” But, by our preſent practice, 
adyocation is competent any time before 
extract. 
The deciſion juſt now quoted, ſeems to 
have gone upon the notion of the commen- 
tators on the ＋ Civil law; by whom en- 
tentia dividitur in interlocutoriam et defi- 
nitivam; the laſt of which determines the 
whole cauſe, and cannot be varied by 


the 


judge; the firſt, only ſome inci- 


dental queſtion, and may be altered. This 


* Stair, roth July 1662, Lammerton, 
| + Voet com. ad tit, de re judic. 


doctrine does not tally with the conſtitu- 


tion 


Obſ. 21. ome points of Law. 75 


tion of our courts : for with us, after pro- 
nouncing an interlocutor which exhauſts 
the whole cauſe, the judge is not fundus : 
the party who thinks himſelf aggrieved, 
has it in his power to reclaim before ex- 
tract; and conſequently the judge has it 
ſo has in his power to rectify his de- 
ciſion, if, upon reconſideration, he finds it 
erroneous. 

The acts 1663, and 21. Go. II. re- 
late only to proceſſes ſor ſums of money ; 
whereas the regulations 1672 provide, 
That all cauſes not exceeding the value 
« of 200 merks Scots, be, in the firſt in- 
e ſtance, carried on before the inferior 

« judge.” 
1 great difference betwirt 
the expreſſions, Ihe value, and for ſums of 
money. Yet it cannot be thought, that the 
regulations meant to derogate from the act 
1663: for, in the very next paragraph, 
they add, © No advocation thereof ſhall 
Ai be paſſed, being of no greater import- 

% ance than as aforeſaid, otherwiſe than 
< 18 provided by the abt of parliament.] 
Therefore, as the law ſtands at prefens, 
. 2 proceſſes 
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proceſſes for reſtitution of the ipſa corpora, 
of the moſt trifling moveables, may be ad- 


yocated to the court of feſſion, becauſe 
they are not for ſums of money ; though 
this conſequence ſeems to be contrary to 
the ſpirit of the act 1663; the intention 
of which appears, from the preamble, to 


have been, that the Lords of Seſſion 


might not waſte their time on trifles: and 
yet, if the advocation of all proceſſes 
not exceeding the value of twelve pounds 
was diſcharged, how would their value 
be aſcertained if controverted? It would 


be impoſlible to aſcertain it; for people 


have often an affection for the 2 * 
ra, which is ineſtimable. 


. 


Lotos. 


for a man to vote for himſelf in e- 
lections: but it would ſeem to be a great 


abuſe; for every elector is a judge, (hence 
the 


r ̃ t oi Ac 


Here is nothing more common, than 


1 


j 


the court of ſeſſion found, that a minor 


could not vote as a commiſſioner of ſup- 


ply *, at the election of a collector of the 
ceſs); and to allow him to give judgment 
for himſelf, is a palpable abſurdity. 


Is the preſes of a meeting or court in- 


titled to two votes, or only to one ? Tt is 
not eaſy to fix the principle upon which 


this queſtion ought to be ſolved. It would 


ſeem, that when a member of a meeting 


or court is choſen preſes by his com- 


peers, he ought to have two votes, one 


as a conſtituent member of the court, and 
another ex neceſſitate, as preſes, in caſe 
of an equality; becauſe nemini officium 


ſuum debet eſſe damnoſum : but if he is not 


choſen by the meeting or court, but na- 
med by ſome third party, or even altho* 
he is choſen by the meeting or court; 
yet if by this election he be veſted 
with no particular privileges, he ought 
only to have a vote in caſe of an equa- 
=” h 

According to this theory, the preſident 


* 25th July 1735, Hay. 
89 a: of 
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of the court of ſeſſion, the provoſts of 
burghs, and the principals of colleges, 
ought only to have a vote in caſe of equa- 
lity. On the other hand, the moderator 
of the general aſſembly, and other ec- 
cleſiaſtical courts, the preſes of the meet- 
ing of treeholders , and commiſſioners of 
ſupply, the dean of the faculty of advo- 
cates, and the preſes of every incorpora- 
tion, ought to have two votes: but the 
practice in this matter is extremely vague 
and uncertain. 


mi 
Res nullius. 


tte law of Scotland, things which 
never had an owner, e. g. pearls. 
found on the ſhore of the ſea, c. cedunt 
occupanti; but things which once had an 
owner, and have none now, cedunt Domi- 


no Regt What is the reaſon of the dif- 


. He has two votes by 16. Geo. HM. 
ference ? ; 
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ference? It ſeems to be this. Things 


which once had an owner, and have none 
now, go to the king as ultimus heres of 
the quondam owner. 'The foundation of 
_ ultimus heres, is the preſumed. will of the 
quondam owner, who, it is to be ſuppo- 
ſed, - ſince his effects mult fall to thoſe with 
whom he has no connection, would rather 
they ſhould go to his king than any other 
perſon. Thus the king is ealled to the inhe- 
ritance, as being the perſon quem defun- 
Aus quam maxime- amaſſe cenſetur; which 
is the firſt principle of ſucceſſion. If 
things which once had an owner, ſhall: be 
thought to go the king, not by ſucceſſion, 
but by confiſcation, as ona vacantia; it 
will not be eaſy to aſſign a good reaſon, 
why things which never had an owner 
ſhould not go to him alſo, they being bo- 
na vacantia as well as the former. 
It was lately found, That the king, as 
ultimus heres, was intitled to reduce a 
deed: done to his prejudice by a baſtard 
in lecto, 3 iſt July 1753, Gowdic, 


OBS. 


— 


= b CAT: 

TT 0 
/ TEST - 
—— — CG 

r — —— 
>: — — — 
r — — 


— 
2 — — — 
o * Wine 
2 ”y 


CONES 


- 


— "444 5 


2. Rs „ 9 
9 1 ” 
ER — 
—— 
— — Ms ny 
— 7 —— — — N 11 - 
8 — . — a 


0 
1 
. . 
' 

x 
234 
ni 
L 4 
vii 
qv 


. Wy" — 
* — 2 PR = — 
. > v.» 9 
. pw — — E 


* 


80 Obſervations ou Obſ. 24. 


A XIV. 
2 periculo rei venditæ. 


HE principles of the Roman law, as 
to this point, are explained by Hei- 


neccius in this manner. In confeſſo eſt, 


ec et caſum et commodum ex re ad do- 
% minum pertinere; nec minus certum 
&« eſt, dominium ante traditionem ad 
% emptorem non tranſire. Attamen quum 
% yenditor teneatur ad tradendum, adeo- 
& que lit debitor ſpeciei, qui ſpeciei inte- 
* ritu liberatur, non potuit non inde 
& naſci axioma, nondum perfecta em- 
„ ptione venditione, periculum et com- 


« modum rei venditæ pertinet ad vendi- 


< torem, ea jam perfecta ad emptorem *.“ 


There is good ground for thinking this 5 


reaſoning faulty and inconcluſive. 
After a contract of ſale is perfected, 
there ariſes one action to the ſeller, 


Pand. pars 3. { 302, 


for 
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for the price, and another to the buyer, 
for the ſpecifical delivery of the thing 
ſold, or elſe ad id quod intereſt: but theſe 
two actions are not diſtin and unconnect- 
ed; they muſt tally with one another; 
and neither party can demand implement 
from the other, till he has performed, or 
is ready to perform, the preſtations incum- 
bent on himſelf. Hence, if the ſeller, 
e. g. of a horſe, ſues for the price when 
he neither has delivered, nor is in a capa- 
city to deliver the horſe, the defence for 
the buyer is, Exceptio rei venditæ nondum 
tradite, If the ſeller anſwers, the horſe 
was killed by accident, and debitor ſpecies 
ſpeciei interitu liberatur; the anſwer the 
buyer ought to make is this, Were I to 
bring my action againſt you, for ſpecifi- 
cal delivery of the horſe, or elſe ad id 
quod intereſt, the defence, that the horſe 
had periſhed, and therefore debitor ſpe- 
ciei, Sc. would be ſufficient to elide that 
action; but it can never have the effect, 
to make me not only put up with the da- 
mage I have received, by the not deliyery of 
che 
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the horſe, but alſo pay for him, as if 1 
had received him, 

According to this hypotheſis, the ma- 
xims, That res perit domino, That debitor 
ſpeciei, Ec. That, in mutual contracts, nei- 
ther party can demand implement from 
the other, till he himſelf has performed 
his part, fo far from claſhing together, are 


«« fruitus 


2 —— „ * £ 
— —— — . e 
. 


£ 
perfectly agreed. And thus the Roman : 
law is ſtated by Africanus, in 1. 33. d. lo- : 
cati. Si fundus quem mihi. locaveris, il , 
* publicatus ſit, teneri te actione ex con- F 
« ducto, ut mihi frui liceat, quamvis per fl , 
1 « te non ſtet, quo minus id præſtes. Quem- a 
| % admodum, inquit, ſi inſulam ædifican- 
b dam locaſſes, et ſolum corruiſſet, ni- 
I « hilominus teneberis: nam etſi vendi- 1 
« deris mihi fundum, iſque, priuſquam Va- N 
« cuus traderetur, publicatus fuerit, te- ei 
4 < nearis ex empto; quod hactenus verum 4 
4 « erit ut pretium reſtituas, non ut etiam FE 
] „id preſtes, ſi quid pluris mea inter- = 
[ % fit eum vacuum mihi tradi. Similiter te 
4 * Fitur et circa conductionem ſervandum 8 
3 puto, ut mercedem, quam preſtiterim, 
. reſtituas; qus ſcilicet temporis quo 
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« fruitus non fuerim, nec ultra actione ex 
“ conducto præſtare cogeris.” | 


 Cujacius * on this law obſerves, < Ex 


“ quo intelligitur poſt perfectam venditi- 


4e 


(e 


cc 


«> 


— 


c 


E 


” Trad. 8. ad — opp. tom. 2. p. 561. 


onem periculum non reſpicere ad em- 
* ptorem. Quad eſt contra id, quod yul- 


go dici ſolet, perfecta emptione pericu- 
lum omne pertinere ad emptorem, J. 


id quod, et l. ſeq. de per. et com. rei 
vend. Perficitur autem emptio nudo 


conſenſu, etiam re non tradita, aut pre- 
tio non numerato. Verum ita accipi- 


enda ea regula eſt, ut pereat res em- 
ptori, non pretium ; id eſt, fi res perierit 
ante traditionem, et perire videtur, que 
in publicum redigitur, ut pereat em- 
Ptori, ne id quod intereſt ſupra pretium 
rei conſequatur; non etiam, ut vel 


pretium non repetat quod ſolvit, vel 
quod non fol vit venditori ſolvere com- 
pellatur, Quod confirmat J. quod ſi 


neg. de per. et com. rei vend. quæ, lectis 
fe venditis, fi ante traditionem eos ædi- 
lis Plebis, cum in via publica poſiti eſ- 


ſent, 


Obſ. 24. 


« ſent, nunciderit venditoris periculum elle 
« ait; quia ſcilicet pretii petitionem non 
bf habet, quinimo reſtituet pretium ſi quod 
% acceperit, Idem confirmat J. ult, de 
&« cond. cauſ. dat. que in permutatione 
„ ad exemplum emptionis, fi data pecu- 
e nia, ut daretur Stichus, perierit Stichus 
« ante traditionem, pecuniæ repetitio- 
« nem eſſe ait; cum tamen conſtet, ex J. 
* naturalis, & 1. de præſc. ver. non eſſe 
« id quod intereſt Stichum tradi præ- 
« ſcriptis verbis actionem. Idem etiam 
& infra confirmabit J. 39. de ſolut.“ He 
then proceeds to obviate the objections which 
are ſtarted from ſome other texts, which 
ſeem to contradi& thoſe on which he reſts 
his opinion. But perhaps ſome interpre- 
ters are not in the wrong to infer from 
theſe diſcrepancies, that the Roman law- 
yers themſelves were not unanimous as 
to this point. 

We ſhall go nearer to wo bottom of 
this ſubje&, if we examine into the foun- 
dation of this maxim, Debitor ſpeciei, Sc. 
Puffendorff very juſtly remarks, that the 


texts of the Roman law from which this 
- | maxim 


84 Oefervations on 


Obl. 24. ſome points of Law. 8 5 


maxim is gathered, ought not to be ap- 


plied to mutual contracts, becauſe they 


refer to gratuitous promiſes and legacies *. 
Strictly ſpeaking there ſeems to be no 
foundation for this maxim ; the rule of 
law being, that loco fatii impræſtabilis 
ſuccedit damnum et intereſſe : ſo that abun- 
dance of favour is ſhown to the ſeller in 


this caſe, if he is ſecured from an action 


ad id quod intereſts, Perhaps it is equi- 
table to go this length, in favour of the 
ſeller: for it might be thought hard, when 


the delivery becomes impreſtable by mere 


accident, that he ſhould not only loſe the 
| thing ſold, but alſo be obliged to be fo 


LY 


* Il ne ſert de rien d' alléguer ici quelques 


loix, qui diſent que quand on a promis une cer- 


taine choſe particuliere, et diſtinement deſignee 


| Ou une choſe en eſpece comme on parle; on n'en 


eſt point garant, au cas qu'on la perde. Car il 
ſ*agit 1a de promeſſes gratuites : et en matiere de 
ces ſortes d' engagemens, il ſeroit certainement 


abſurde et injuſte que l'on fut tenu de donner, ou 
zulte q , 


la choſe meme, ou la valeur; la nature meme de 


Vaffaire ne ſouffrant pas une interpretation ſi Eten». 


due.” Dreit de nature et des gent, V. 5. 3. 


H | 8 much 


* 
CPP rr 
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much out of pocket to the buyer *. But 
if we carry our partiality to the ſel- 
ler any further, we muſt of neceſlity op- 
preſs the buyer. It is reaſonable he 
ſhould run the riſk of the deterioration 
of the thing ſold, becauſe he has the 
chance of its mclioration : But to load him, 
both with the riſk of its deterioration and 
deſtruction, is to make the contract very 
unequal : for, at this rate, the buyer runs 
all the riſks ; whereas the ſeller runs none 


* Mr Erſkine, III. z. z. ſays the ſubje& ſold 

periſhed to the buyer by the Roman law, “ be- 
„ cauſe the property in the vendor was conſider- 
« ed to be but nominal, he being obliged to 
4 transfer it to the buyer.” This reaſon is ſome- 
what more ſpecious. But if the rea! property was 
in the ſeller, there would be nothing peculiar in 
the doctrine de periculo rei venditæ; for it is triti 
juris, that res perit ſuo domino. If the real proper- 
ty was in the buyer, he would not have merely a 
perſonal action againſt the vendor, in caſe of his 
ſelling it to another, but a real action adverſus 
guemcunque poſſefſorem, which 1s not the caſe; ſo 
that this reaſon reſolves into a petitio principii. 
However, the argument in this obſervation is point: 

ed at thoſe who found this doctrine on the maxim, 
Debitor ſpeciei, &c, 


| 
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at all, becauſe the price, which conſiſts 


of money, is a genus, and cannot pe- 
riſh. In ſhort, a man who buys black 
_ cattle, ſheep, or other ſpecieſes, muſt of- 


ten be a very great loſer, if they are not 


delivered to him in terms of the bargain. 
It is all one to him, whether he ſuffer this 
loſs by the fraud, the fault, or the miſ- 
fortune of the ſeller : fo that, in ſtrict law, 
he ought, in every caſe, to have damages. 


In the laſt indeed, it may be right to mi- 


tigate the rigour of the law, and only to 


allow the buyer retention or repetition of 


the price, according as he has, or has not 
paid it. But to ſay, that the ſeller muſt 
not only acquieſce in the damage he ſuſ- 


tains, by being diſappointed of the com- 


modities he bought, but muſt alfo pay 
their price, as if they had been duly de- 


livered to him, is manifeſt and flagrant 


injuſtice. 
What. is ſaid de periculs | in contracts of 
ſale, ought alſo to hold in contracts of 


location: for it may (as Mr Erſkine 


© obſerves), without impropriety, be 
« conſidered as a ſpecies of fale, in which 
H 2 "mh 
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'« the ſubject ſold, is the uſe or ſervice, 
% and the price is the hire, which maſt 
conſiſt, as in a proper ſale, of money.” 

Accordingly we fee Africanus, in the law 


above quoted, runs a parallel betwixt 


fale and location, as to this very point de 


periculo, Let us ſuppoſe, then, this caſe 
| (which is preciſely the ſame with the one 
put by Africanus), that A lets a houſe to 


B, which falls or is burnt before the term 
of B's entry; it is a conſequence of the 
common notion de periculo rei venditæ, 
that 4 would be free peciei interitu, and 
B liable for the rent. Or ſuppoſe that I 


hire a particular horſe, who dies or breaks 


one of his legs vefore the day fixed for 


my journey; it is likewiſe a conſequence 


of the ſame opinion, that the horſehirer 


would be free, and I bound to pay the 
hire. The ſame will hold, if I contract 


with a painter for a portrait, or with a 


muſician for a piece of muſic, and they, 
by ſome accident, become next day inca- 


pable of their taſk. 
Theſe examples only ſerve to place the 


abſurdity of this doctrine in a more ſtri- 
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king light : for the abſurdity is as real in ſale | 


as in location, the parity of reaſon being 
indiſputable ; and yet we are taught diffe- 
rent rules as to this point in location, by 
Voet, ad tit. locati, n. 24. 27. and moſt 
other commentators. 


Upon the whole, this doctrine, that 
periculum tranſit ad emptorem, when a ſpe- 


cies is fold, if it really is the Roman law, 
as all interpreters (one or two only except- 


ed) aſſert, deſerves well to be reckoned 
inter nevus Juriſprudentiæ Romane. It 


has not yet got footing in our law, and it 
is to be hoped, never will. Lord Stair 


expreſsly diſavows it; and Lord Bankton 
lays it under ſuch reſtrictions , as make 
1 


* As to the queſtion, At whoſe peril the thing 
ſold, after the contract of ſale is perfected, is, if 
3t periſh by accident before delivery ? the Engliſh 


lawyers, Bract. lib. 1. c. 27. give it as their opinion, 
that it is the ſeller's, becauſe he remains ſtill owner. 


But J conceive, that this rule muſt ad mit of the 


exception, that the goods muſt perifh to the buy- 


er, if it was his fault that the ſame were not de- 
livered. For example, if a day is ſet for delivery, 


and the thing periſh before the day; it is loſt to the 


= Nouns : 
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it very good ſenſe. "The * law of Eng - 
land too has rejected it, and burdens the 
ſeller with the periculum of the thing ſold, 
before delivery. Hence, if a man buys a 
houſe, which happens to be caſually 
burnt before the time agreed for pay- 

ment of the price, he will not, by a court 
of equity in England, be compelled to 
pay the ſame. Lord Bankton juſtly ob- 
ſerves, that ſuch purchaſer with us would 
be liable for the price, if he got a proper 
and formal conveyance to the houſe, be- 
cauſe then the property was transferred ; 
but not if the bargain was ſtruck only by 
a minute of ſale T. In two caſes men- 
tioned in the dictionary, voce Periculum, 


the peril of a houſe fold, and thereafter 


ſeller : but if there is no day for the delivery, the 
thing being ſold for ready money, and, through 
non-payment of the price, the thing remains with 
the ſeller ; or if, in the former caſe, the buyer does 
not, at the day prefixed, pay the price, and receive 
the thing ſold, it muſt periſh to him. Inſt, I. 428. 
26. See alſo vol. 1. p. 419. 36. | 


* Vin. (vendor et vendee), p. 5453. 


+ Inſt, II. 243. 7. 
burnt, 
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burnt, has been found to be the buyer's: 


but in the firſt caſe, it was ſo decided, be- 
cauſe the buyer did voluntarily take pol- 
ſeſſion and rebuild the houſe, and was in- 
feft before the burning; and, in the other 
caſe, he was likewiſe infeft, and the keys 
were offered to him. The ratio decidendi, 
in theſe caſes, plainly indicated, that, in 
the opinion of the judges, had not the 
property been transferred, neither had the 
periculum, | 


. 


Servants buying in the name of * ma- 


Rer. 


F a maſter (ſays Wood“) always 
gives his ſervant ready money, he 
e ſhall not anſwer for what the ſervant 
* buys on truſt; but if he ſends ſome- 
e times on truſt, he muſt anſwer his u- 
*« ſual tradeſmen for what is ſo taken up 


2 Inſtit. Pe 56, initio, TX 5 
upon 
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« upon truſt by him,” The French law 
too talks much to the ſame purpoſe on this 
point: Les maitres ne font point tenus 
% de payer aux marchands ce que leur 


„ maitres d'hòtel ou cuiſiniers prennent 


« pour la proviſion de bouche de leur mai- 
«« ſon, lorſque les maitres affirment avoir 
% donnè toutes les ſemaines de V argent 
“pour leur depenſe. Arrèt du May 26. 
«c 169 1 3. 2 

As caſes of this ſort happen every day, 
it is ſurpriſing that we have no deciſions 


* 


upon this queſtion T. I have been told, 


that 


Diet. des arr. voce Obligation, tom. 11. 


P- 840. n. 102. 
7 There is, indeed, one deciſion, which, though 


it is not directly in point to the caſe in hand, yet, 


as the reaſoning of the lawyers upon it is, I ſhall 


tranſcribe at large. It is obſerved by Lord Stair, 17/4 


Now. 1665, Houiſon contra Cockburn. © The execu- 
« tors of David Houiſon purſue James Cockburn, 
&« for the price of ſeveral ells of cloth, which the 
« ſaid James, by his ticket produced, granted him 
«to have received, in name and for the uſe of the 
< Laird of * his maſter. It Was alledged 


Kio es 


66 ' abſolvitor ; 
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that the magiſtrates of Edinburgh have had 


«6 


«c 


- «Cc 


46 


6s 


many ſuch caſes before them, and that 


abſolvitor ; becauſe by the ticket the defender 


is not obliged to pay the cloth, and doth only act 


in name of his maſter; and therefore the mer- 
chant ought to have called for the account from his 
maſter within three years, which he has not done 
till many years long after his maſter's death. 
It was replied, That the ticket muſt oblige him, at 
leaſt docere de mandato ; for his doing in name of 
his maſter could not oblige his maſier; ſo that if he 
was not ſo obliged, the merchant loſes his debt, 
and no body is obliged, It was anſwered, That be 
who ads with any mandatar, ſhould know his com- 
miſſion; and if he does not know it, it is upon his 
own hazard; but if the mandatar act not in his 
own name, but his maſter's, he does not oblige 
himſelf: and if ſervants, who receive in their 
maſter's name, ſhould be thus obliged to ſhew 
their warrant, it would be of very evil conſe- 
quence, ſeeing their account can be proven by wit- 
neſſes, within three years, and their warrant 
would not be ſo probable. The Lords found, 
That, pa tantum tempus, the defender was not 
obliged to inſtru his warrant, but the ſame was 
preſumed to have been known to the merchant; 
unleſs it be proven, by the defender's oath, that 
he ated without a warrant, or that he did not 
apply the cloth to his maſter's uſe,” 


they 


they have followed much the ſame rule 


with that laid down by Mr Wood, of which 


the inhabitants ſeem to have approved. 
It muſt be acknowledged, upon this 


point, that it is a difficult matter to pitch 
upon any general rule which ſhall not 


bear too hard either upon the maſter or 
merchant. Perhaps the rule obſerved by 
the magiſtrates of Edinburgh is very equal 


to both; but yet it may be doubted, if this 
rule would hold in caſe it were brought to 
a trial: and it may be thought, that here 
no general rule can be fixed; but that ca- 
ſes of this ſort muſt be 3 accor- 
ding to the ſpecial circumſtances attending 


them. This will appear from conſidering 


more particularly the words of the above 


paſſage from Wood's inſtitute. It is there 


ſaid, if a maſter always gives his ſervant, 
Sc.; but if one ſends ſometimes upon truſt, 
not his ſervant, but any other perſon; does 
it not follow, from a parity of reaſon, that 
the merchant would have action againſt the 


ſender for every thing taken on by the 


perſon ſo ſent? Or if a ſervant, who has 


been ſent to a merchant ſometimes upon 
ſts 
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truſt, after he has been diſmiſſed, goes and 


buys in his maſter's name from that mer- 
- chant, who knows nothing of his diſmiſ- 
ſion; would not the merchant have action 
for every thing taken on by that ſervant, 
until his diſmiſſion (which is, no doubt, a 
revocation of the implied mandate) be noti- 
fied to him? The expreſſions ſometimes 
upon truſt, and «/ual tradeſmen, carry 
with them a good deal of perplexity : and, 
upon the whole, there ſeems to be good 
ground for thinking, that Mr Wood's po- 
ſition merits further conſideration, 


n 
Servitude. 


* O Ervitudes (ſays Mr Erſkine) conſti- 
tuted by grant, are not effectual in 
a queſtion with the ſuperior of the tene- 
« ment burdened with the ſervitude, unleſs 
“his conſent be adhibited; for a ſuperior 
< cannot be hurt by his vaſſal's deed : but 
55 when the ſervitude 1 is acquired by pre- 
«« ſcription, 


ä * 5 


3 1 > 
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ec ſcription, the conſent of the ſuperior, 
e whoſe right afforded him a title to inter- 
«« rupt, is implied “. | 

By a parity of reaſon, it would ſeem, 


that if a vaſſal loſt a ſervitude aon utendo, 


his negligence would prejudge the ſu perior, 
who had as good a title in this caſe as in 
the other to interrupt and hinder the pro- 
prietor of the ſervient tenement uſucapere 
libertatem. 

Lord Dirleton, voce Preſcription, in bis 
doubts, reaſons much after the ſame man- 
ner, in the caſe of fiar and liferenter. 
If (ſays he) there were a liferenter and 
&« a fiar, and the fiar ſhould not prevail 
« with the liferenter to join in an action 
« for interrupting the preſcription, the fiar | 


„ ſhould be without remedy, if he would 


« not interrupt by declarator; and if a de- 
« clarator do interrupt, it cannot be ſaid, 
5% that non valebat agere. Sir James 
Stewart, in his anſwers , is of opinion, 
« that a fiar, excluded all the while by a 


ce liferenter, ſhould be excuſed in the 


wy II. 9 3o | + P · 223. 
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« caſe of preſcription, as non valens; and 
« the neceſſity of railing a declarator for 
« interruption doth not appear while the 
« fiar ſtands precluded, as ad! is, and pre- 
6. * ſcription 1 is odious.” 

But it would ſeem, that the far ſhould 
be prejudged by the preſcription if a ſupe- 
rior is ſo in the like caſe: for a fiar ought 
to attend to the concerns of the lands of which 
he is fiar, much more than a ſuperior to 
thoſe of the lands of which he is ſuperior; 
becauſe a fiar is certain that the poſſeſſion of 
the lands will revert to him ſooner or later 


| by the death of the liferenter ; but the ſu- 


perior is quite uncertain if ever he ſhall at- 
tain poſſeſſion of his vaſſal's lands, for he 
can never do but by a caſualty that may 
poſſibly never exiſt. 

By the Roman law, © Fructuarius qui- 
« dem acquirere fundo ſervitutem non po- 


* teſt, retinere autem potelt ; et {i forte fue- 
« rint non utente fructuario amiſſe, hoc 


% quoque nomine tenebitur.” J. 15, in fin. 


F. de uſufr. 


The liferenter cannot acquire a ſerv tude 
to o the fiar by the Roman law ; becauſe i it is a 
5 5 I maxim, 
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maxim, That nemo jure Romano alteri cujus 
in poteſtate non eſt acquirat*, One may ac- 
quire by his children or ſervants, becauſe 
they were conſidered, not as perſons, but 
things; and therefore whatever they gain- 
ed, accrued to their father or maſter by ac- 
ceſſion. But as this ſubtilty has been ex- 
ploded by our law , it may be thought, 
that with us a liferenter can acquire a ſervi- 
tude. | 
'There can be no doubt, that a life- 
renter not only may, but ought to retain a 
ſervitude; for “ fi forte fuerint non uten- 
e te fructuario amiſſæ, hoc quoque nomine 
c“ tenebitur.” Theſe words may give riſe 
to ſeveral queſtions. In the ir place, 
Would not the liferenter be liable to the 
fiar, when he ſuffers the Proprietor of the 
adjacent grounds to acquire a ſervitude on 
the liferented lands by the poſitive pre- 
ſcription, as well as when he loſes a ſervi- 
tude competent to the liferented lands by 


the negative RR 2 ah, Would 


* Hein. inſt. $ 482. 469. 354. 
+ See the dict. under Jus quæſitum tertio. 


the 
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the liferenter be liable to the fiar, when 
the fiar knew that either of the preſcrip- 


tions was running - againſt his lands? 


34/y, Would the minority of the fiar in- 
terrupt the preſcription ſo as to avail the 
liferenter, and vice verſa ® As the poſſeſ- 
fion by which a ſervitude is acquired muſt 
be nec di, clam, aut precario, as even in 
this caſe the preſcription does not run a- 
gainſt a minor, or one otherwiſe non 
valens agere, can a caſe be imagined, in 
which the fiar did not know of the courſe 
of the preſcription? Theſe queſtions are 
far from being clear, and yet I do not find 
them determined by the commentators. 
From the reaſoning of our lawyers men- 
tioned above, it is plain, they found their 
opinion on the implied conſent of the ſupe- 
rior or fiar, which they infer from his not 
uſing his title to interrupt; conſequently 
any period of time, during which the ſupe- 
rior or fiar was non valens agere, mult be 
deduced from the preſcription. It is alſo 
a conſequence of the above reaſoning of 
our lawyers, that though liferenters find 
ſecurity with us as well as amongſt the Ro- 
1 mans; 


ok 
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mans; yet a liferenter who loſes a ſervi- 
rude, would not with us be liable in dama- 
ges; becauſe the fiar had a title to inter- 
rupt, which ſince he did not exert, his 
conſent muſt be * N 


ww 


Arreſtment. 


* 


* , 


c 


Egularly arreſtment is made in the 
hands of thoſe who have in poſ- 
«« ſeſſion the goods of the arreſter's debt - 
& or, or are debtors to him; but it is 
ſometimes uſed in the hands of the com- 
« mon debtor himſelf F. This ſeems ir- 
« regular, and will not be ſuſtained in 
« prejudice of purchaſers from him; be- 
„ cauſe, as inhibition does not affect move- 
& ables, ſo neither can arreſtment laid in 
ce the debtor's own hands, that being de- 
« ſtructive to commerce. But a particular 
« ſubje&t may be arreſted in the common 


Ce 


* Inſt. I. 197. 32. 
LR - Jan. 10. 1624. Laird Innerwick. 
| | % debtor's 
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ce debtor's hands, in order to ſubject him 
4 to the breach of arreſtment *, in caſe 
« he incur it; and the regular way is, to 
« poind ſuch goods: but the maxim, That 
« mobilia non habent 1 will protect 
« bona fide purchaſers.” | 
It does not appear, from the above paf- 
ſage, why an arreſtment of moveables 
laid on in the common debtor's own hands, 
ought not to be ſuſtained. It certainly will 
not render purchaſers from him unſafe, 
though the deciſion in 1624 finds other- 
wiſe. ' If an inhibition does not affect 
moveables, ſo as to render a purchaſer 
from the inhibited perſon unſecure ; multo 
minus ſhould an arreſtment render purcha- 
 ſers unſafe, whether it is laid on in the 
hands of the common debtor himſelf, or in 
the hands of the debtor to the common 
debtor. For an inhibition does not only 
diſcharge the inhibited perſon to ſell, but 
it alſo diſcharges the lieges to buy from 
him: and therefore it is executed not only 
againſt the inhibited ous but againſt 


- Newt. deciſ. 100- 
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the lieges, by publication and regiſtration; 
'whereas an arreſtment only prohibits the 
perſon in whoſe. hands it is uſed, and 


therefore is in no ſhape notified to the 
public, | | 


There is then no difference, as to purcha- 


ſers, betwixt moveables arreſted in the 
Hands of the common debtor himſelf, and 
moveables arreſted in the hands of the 
debtor to the common debtor. If the 
purchaſer from the firſt is ſafe, the pur- 
chaſer from the other muſt be ſo too, 
and vice vera. Now, that the purchaſer 
from the firſt is ſafe, is very juſtly con- 
cluded by the author of the Inſtitute; 


« becauſe as inhibition does not affect 
© moveables, ſo neither can arreſtment 


% laid on in the debtor's own hands.“ 
It might have been added, or in the 


% hands of any other arreſtee, for the 


ſame reaſon. It may perhaps be ſaid, that 
' arreſtment renders the ſubje& arreſted li- 
tigious, and creates on it a nexus realis, 
as was found 1738, Earl Aberdeen. But 
there is nothing in this. An _ 
« cation (ſays Mr Erſkine), which is 
" « juice 
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judicial conveyance, and marriage, which 
is a: legal one, carry the full right of 


the ſubjects thereby conveyed, without 


* intimation. St. 368. Nevertheleſs, as 
«« there is nothing in theſe conveyances 
« which can put the debtor in mala fide ; 
« he is therefore n tuo to pay to the 
„ wife, or to the original creditor in the 
debt adjudged, until the marriage or 
« adjudication be notified to him *. Er- 
go, a fortiori, a bona fide purchaſer from 


every arreſtee is ſafe, excepting in one 
| caſe: for an arreſtment does not carry 
(like an adjudication) the ſubject arreſted ; 


it is only a ſtep of diligence, which founds 
the uſer of it in a proceſs of forthcoming, 
and creates a nexus realrs only in this re- 


ſpect, that it does not fall by the death 
of the arreſtee, but ſubſiſts as a ground 
of action againſt his heir while the ſub- 


ject is in medio. But it goes no fur- 
ther, and may therefore be fruſtrated by 
the ſubſequent · poinding of another credi- 


* III. 5. 4. See alſo Stewart's anſwers, voce 


Adjudication. 


tor, 
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tor. Now, if by an adjudication or mar- 
riage, which carry the ſubjects, and of 
which the one is recorded, and the other 
notified by proclamation of bans, the debt- 


or. is not put in mala fide, but is notwith- 
ſtanding in tuto to pay to the wife, or o- 


riginal creditor, until the marriage or adju- 
dication be intimated to him; how much 


more ſhould a bona fide purchaſer be ſafe 
from the effects of an arreſtment ? 


J have faid ſo much on this point, be- 


cauſe, by the deciſion 20th Fanuary 1624, 
Laird Innerwick, it was found, that a pur- 
chaſer of moveables arreſted in the hands 


of the common debtor, was not ſafe; and 


by another deciſion in the 1620, obſerved 
by Hope, it was found that a purchaſer 
in a public market was ſafe, notwithſtand- 
ing of an arreſtment *; which ſeems to 
imply that other purchaſers are not. Be- 
ſides, in the above paſſage of the Inſtitute, 
mention is made only of arreſtments laid on 
in the debtor's own hands, which might per- 


Dic. voce Eitigious. 


haps 


$3 
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haps induce ſome to think that an arreſtment 
uſed in the hands of the debtor to the 
common debtor, had other conſequences ; 
which certainly is not law, nor is it to be 
reckoned the opinion. of the author above 


quoted, who in more than one paſſage of 
his book inculcates the maxim, Mobilia 


non habens ſequelam. 


O B S. XXVIII. 
De accuſationibus. 
Y our law, ſays the late Inſtitute *, 
“Private perſons, even ſuch as are 


greatly concerned to have the crime 
* puniſhed, cannot by themſelves inſiſt 


in the proſecution; but muſt have the 


“ concurrence of the king's advocate. 
But, by the law of England, the wife 
* may ſue an appeal againſt the murder- 
ce er of her huſband; or if there is no 
wife ſurviving, the next heir, being a 


mY 


* I. 304. 13. 
; ec male, 
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„male, though the deſcendent of a ""Y 
male, may profecute it. It is a private 
«« aftion, belonging to them, for them- 
« ſelves, on account of the injury done 
them, and for the crown in reſpe& of 
the felony *.”? 
It may well be doubted, if the above 
repreſentation of our Jaw, as to this point, 
be juſt; on the contrary, it would ſeem, 
that with us it is lawful for every per- 
fon, ſuam aut ſuorum injuriam perſequi r, 
though the king's advocate ſhould refuſe 
to concur. At the ſame time, the private 
party cannot, by compromiſing the mat- 
ter with the offender, ſcreen him from 
juſtice; for then the king's advocate may 
ſtrike in, and profecute him, though the 
private party has been bought off, and 
ſhould diſclaim the proceſs. This doc- 1 z 
trine, J imagine, will be ſufficiently eſta= |F 
bliſhed, by the following texts. Reg. 


* By the law of Holland too, no private per- 
ſon can carry on a criminal proſecution, See Voet, 
comm.-h.'t. n. 18. 


+ So ſays Sir George Mackenzie, Crim, part 2. 4 
tit. 19. | 'H 
Mai. 
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Maj lib. 4. c. 5, © Conforme to the 


« law made anent accuſation, in this caſe 


*« na man is admitted, bot gif he be ſibbe, 
* be reaſon of blude to him quha is 
% murthered: ſwa that he quha is neareſt 
« be blude to the ſtock, fall exclude him 
% quha is fartheſt from all accuſation.” 

Na accuſer is admitted to prove 
e the crime, except he be conjoyned to 
« the man that is ſlain, be conſanguini- 
« tie, homage, or maiſterſhip, (that is, the 
« cuſin for ſlaughter of his cuſin, the mai- 
% ſter for ſlaughter of his vaſſal, quha 


* 


% made homage to him, or the lord for 


« the {laughter of his ſervant).” 

What, in my apprehenſion, * this 
matter beyond all doubt, is the act 1587, 
c. 77.; the title of which bears, The 
2 king any perſue all crimes without the 
40 pairtie. It enacts, That the thea- 
* ſourer and advocate perſue ſlaughters 
and utheris crimes, althoucht the pair- 
« ties be ſilent, or wald utherwayes privi- 


« iy 
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& ly agree *. So that the king's advo- 
cate is only to proſecute in ſub/idium, in 
caſe the private party do not. This is fur- 
ther illuſtrated by the act againſt raviſhers 
of women; which provides, That if the 


* Sir George Mackenzie's obſervation on this 
act, is in theſe words. As parties may purſue 
& crimes without concourſe of the king's advocate ; 
<* ſo, by this act, the king may purſue without an 
„ informer,” The late abridgment of our ſtatute 
law, voce King's advocate, ſays, ** King's advo- 
6 cate inſiſting ad vindictam publicam, is not de 
Jure communi liable in expences, becauſe he is 
«© not preſumed to purſue calumniouſly, See 1557, 
&« c. 251.“ But this is by no means the mean- 
ing of the act, as will appear upon looking into 
it. Sir George Mackenzie, in his obſervation up- 
on it, ſays, ©* By this act, when improbation is 
„ proponed at the King's inſtance, the informer is 
to find caution ; but if the King's advocate in- 
« fiſt ad indictam publicam, JI conceive he is obli- 
5 ged to find no caution, becauſe he is never pre- 
„ ſumed to purſue calumniouſly.” The abridg- 
ment has put Sir George's obſervation on this 
act, for the meaning of the act itſelf. Had 
it been as in the abridgment, it would have ſhown 
that the King's advocate might have purſued ad 
vindictam publicam, before the n recited act 
I Pe c. 77. | 

* woman's 
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te woman's parents, or neareſt kinsfolks, 

« or bis Majeſty's advocate, ſhall be able 

« ty verify,” Sc. | 
'There is, indeed, one ſtatute, by which 


the private party is obliged to have the con- 
currenceof the king's advocate. It is the act 
againſt uſury, 1597.c. 151. By it the u- 


furious obligation is declared null, and the 
nullity is to be purſued, by the party, his 
heirs, executors, and afſignees, ** with con- 
% currence of the king's advocate againſt 
ce the creditor.” The reaſon is, becauſe 


his Majeſty had a joint intereſt with the pri- 


vate party, nay, by far the greateſt inter · 
eſt of the two; for, upon the reduction 
of the uſurious obligation, his Majeſty, or 
his donatar, had right to the principal ſum 


and ordinary annualrents: whereas the pri- 


vate party had only repetition of what he 


had paid over and above the legal intereſt, 


and that in caſe he concurred with the 


king's advocate, otherwiſe not. But the 


laſt clauſe of the act provides, That his 


refuſal ſhall not bar action at the inſtance 


of his Majeſty's advocate or donatar. 
From this it would ſeem, that if the do- 
K natar 
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natar concurred with the private party, it 
was enough. Now, if the concurrence of 


the king's advocate was only neceſſary 
when there was no donatar, it follows, 
that his concurrence was not required qua 
public proſecutor ad vindictam publicam, 
but qua king s advocate, to take care of 


the pecuniary intereſt his Majeſty had in 


the cauſe. 


However, it muſt be acknowledged, 
that now- -a-days, though the king's advo- : 


cate often carries on criminal proſecutions 
by himſelf, yet no private party ever does; 


though, from what has been ſtated above, 


it is evident, that if the king's advocate 
ſhould unjuſtly refuſe his concurrence, there 
is good ground in our law for ſuſtaining 
the title of the private party alone. If, 


indeed, a private party ſhould inſiſt in a 


criminal proſecution without ever having 


aſked the concurrence of the king's advo- 
cate, though he certainly might have done 
ſo in former days; yet, as now, for a 
conſiderable time, the practice has run o- 
therwiſe, it is Probable, chat our judges 

would 
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diſmiſs the proſecution, 


vate parties cannot intent criminal proceſ- 
ſes, even when the king's advocate denies 


abſurd, or deſtitute of me; which I 
take to be theſe. 


fers an inſult to the public. Hence he 


preſentative of the public may proſecute 
him criminally ad vindictam publicam, and 
the private party may ſue him for repara- 
tion. Theſe two actions are quite diſtinct: 


ſhould forgive and diſcharge the crimi- 
nal, that would not protect him from pu- 
niſhment ; vice verſa, though the king's 
advocate ſhould refuſe his concurrence to 


king himſelf ſhould grant him a pardon, 
| yet the private party's action for an aſſyth- 
ment will not be prejudged : but if the pri- 
vate party alone ſhould commence a crimi- 
Os K 2 nal 


would diſcourage ſuch an innovation, and 


The opinion, according. to which pri- 
them his concurrence, is far from being 
In moſt crimes, the offender injures a 


private perſon; and, at the fame time, of- 


ſubjects himſelf to two actions. The re- 


therefore, though the party wronged 


bring the criminal to a trial, or though the 
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nal proſecution, he would be told, that an 
aſſythment was all he could claim, the vin- 
dicta publica being jus teriii to him. 
For the fame reaſon, the party injured 
and his neareſt relations are habile witneſ. 
ſes, if the proſecution is at the inſtance of 
the king's advocate ad v indictam publicam ; 
« otherwiſe (ſays the late Inſtitute *) the 
«« crime might eſcape puniſhment, and he 
& party is not to gain or loſe by the event. 
And, for the ſame reaſon, the verdi& of an 
aſſize, finding a man guilty of theft, is not 
probatio probata in an action before the 
court of ſeſſion ꝶ for damages, being res 
inter alios acta, viz. betwixt the king's ad- 
vocate and the thief ; whereas, before the 
court of ſeſſion, the queſtion is betwirt the 
thief and the private party. 
I bere is certainly a good deal in this 
reaſoning; and the opinion which it fa- 
vours may be eſteemed more accurate and 
juridical; but the other is more ſuited to 
the common ſenſe and notions of mankind : 


. 3 16. 
7 Dict. Res inter alios acta, v. z. p. 349. 


for 
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for you will never , convince them, that 
wives and children have no title ro purſue 
ad vindictam the murderers of their huſ- 
bands and parents. It is likewiſe agree- 
able to the Civil law, by which even wo- 
men and minors were admitted /uam et ſus- 
rum injuriam perſequi; and to the Jewiſh 
law alfo, which allows of a revenger of 
blood, who appears to have been the neareſt 
relation of the deceaſed *. 


o i 
Murder. 


JF a man bend a Fe at another, and 
1 the dog bite him, ſo that he die; or if 
a man ſtrikes another with a cane, when 
he had a ſword, and the blow prove mor- 
tal, Sir George Mackenzie ſays, it is Bo- 
micidium culpeſum T. The criminal, in 


v. 1. p. 3. 
+ Crim, tit. Murder, par, 9. 


See the notes on Hale's pleas of the crown, 


= qui 
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qui — dulnerare, mandatarius tamen 
occidit, ' The dog'or the cane may be con- 
fidered as the mandatarius, who has gone 
beyond his commiſſion. - 'The puniſhment 
is commonly ſaid to be A 8 

A caſe was determined by the . | 
ment of Bourdeaux, pretty ſimilar to that 
of Mr Carnegy of Finhaven: Un 
„ nomme Jean Dupuis convaincu d/avoir 
« tue un homme pour un autre, qui se 
«« toit mis derriere pour eviter, a ẽtẽ con- 
% damne d*ctre fuſtige par deux divers 
( jours * > | 

By the act 1690, c. 21. upon a narra- 
tive that frequent murders had been com- 
mitted upon innocent infants, it is enacted, 
That if any woman ſhall conceal her 
being with child during the whole ſpace, 
„ and ſhall not call for and make uſe of 
help and aſſiſtance in the birth, the 
child being found dead or amiſling, the 
« mother ſhall be holden and reputed: the 
© murderer of her own child, though there 


* Dec. 12. 1730. See the dict. des arreſts, 
voce Homicide, tom. 1. p. 368. num, 14. 
| 2 Fe be 
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* be no appearance of wound or bruiſe up- 


£6 


on the body of the child.” 
This act ſeems in a great nlaifare to have 


been copied from a French edit. © Il y 


cc 


4 


— 


a edit du Roy Henry, que toute fem- 


me qui ſe trouvera durement atteinte, 


et convaincue d' avoir cel, couvert, 


et occulte, tant ſa groſſeſſe que ſon en- 
fantement, ſans avoir. declare Pun et 


autre, et avoir pris de Pun et l'autre, 


temoignage ſuffiſant, mEme de la vie 


ou mort de fon enfant lors de Piſſue 
de ſon ventre, et qu*apres ſe trouve l' en. 
fant avoir 'ete prive du faint ſacre- 
ment de bateme, et ſepultre publique et 
accoùtumèe, ſoit telle femme tenue et 
reputee. d'avoir homicidẽ ſon enfant, 
et pour la TEparation punie dE. mort, 
et de telle rigueur que la e mw 


ticuliere le meritera “. 


Our act of parliament, ab the F he” 


edit, extend to all women married, as 
well as unmarried, though it was theſe 
nt who. gue rife to vets, n 88 
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married women will ſometimes murder 


their children from ſhame, if they are 


palpably adulterous, and they may ſome- 
times do fo from worſe motives, e. g. 
after divorce, out of ſpite to their huſ- 


band; and Cicero, in one of his orations, 
tells of a woman who was put to death 


for procuring an abortion, to which ſhe 


had been bribed by thoſe who expected 


to be heirs to her huſband, in caſe of his 
dying childlefs. See 1. 39. D. de pœnis. 

If a woman with child is condemned 
to die, her execution is delayed till ſhe be 
delivered and recover, I. 18. D. de ſtatu 
hom. Neither can ſhe be put to the 
torture in that ſituation, I. 3. D. de pœnis. 


And it would ſeem, that ſhe ought not to 


be whipped, or made to undergo any cor- 
poral puniſhment, which muſt occaſion a 


violent ſhock to the body. 


« F execution du jugement de mort 
« eſt quelquefois retardéè a cauſe de la 
« groſſeſſe de la femme condamnee, pour- 
vu qu'elle ſoit certaine. Nodine Du- 


e rand ayant ẽtẽ condamnee A mort, il 


« fut juge au parlement de Rouen, 1 9. 
« ſun 
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Ob. 2:0. 


<« Juin 1635, que Pexecution ne ſeroit 
pas differẽe ſur le pretexte dune groſ- 
« ſefſe qui n' etoit crit, que de quinze 
jours, licet fructus ſit in ſemine; zoute- 
4% fats le part wetant point anime, il y a- 
«« yoit trop de peril à differer une execu- 
« tion, et nul inconvenient a executer 


«« Etant certaine,. la prononciation de Par- 
«« ret doit ſe differer comme Pexecution, 
« ne partus pereat *,” 

The plea of pregnancy does not, by 
the law of England, retard execution, 
unlefs the woman be with child of a quick 
child. Hale's pleas of ihe crown, vol. I. 
P. 368. 369. 

L The reaſon that date, le part m6. 

tant point anime, is not ſufficient : for, 
at that rate, it would follow, that a wo- 
man who procured an abortion, while the 


puniſhed at all; whereas all lawyers arg 
agreed, that ſhe ought to be puniſhed at 
leaſt arbitrarily; and if the abortion is 


* Di, des arreſts, voce Groſſe e celle. 


la condamnèe à mort; mais la groſſeſſe 


= /#/2tus was yet inanimate, ought not to be 


procu red 
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procured after the fetus has begun to live, 


capitally. 1 

Here the queſtion occurs, When the 
fetus begins to be vitalis? Phyſicians 
differ as to this point; but there is no 
reaſon why lawyers ſhould ; for ſeptimo 
menſe naſci perfectum partum jam rece- 
plum eſt, propter auctoritatem doctiſſimi vi- 


ri Hippocratis, l. 12. D. de ſt. hom. So 


that it would ſeem we need not go very 
nicely to work, about the formation of 
the fælus; but hold, that if a woman pro- 
cures an abortion before the ſeventh month 
of her pregnancy, ſhe ſhould be puniſhed 
arbitrarily ; if after that period, capitally. 
See, as to the puniſhment of this crime, 
Hale's pleas of the crown, vol. 1. p. 433. 


0-248; : -XTX, 
Rape. 


- Aſt autumn, two boys, one above 


ſixteen, the other under fourteen 
years of age, were committed in order to 


be 
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1 be tried for a. rape, before the circuit- 
court at Jedburgh But ſome days before 
the judges came to that place, they made their 


eſcape, and have not been further heard 


of. As this is a pretty ſingular caſe, it may 


perhaps be worth while to conſider what 


defences they might * inſiſted on, . 


they ſtood their trial. 


The fact was, That cheſe two „ 


one day that they happened to be in the 
fields herding ſome cattle, along with a 


young girl, forcibly lay with her one after 
another. The girl, when ſne came home, 
acquainted a friend or two with her mif- 
fortune; but neither ſhe or they complain- 


ed to a judge, or even made it otherwiſe 
public. However, the ſtory took air, and 


about three months after the fact was ſaid 
to have been committed, a precognition was 
taken, and the boys were incarcerated, 


From this ſtate of the fact there ſeems 


to ariſe, in the firſt place, a defence com- 
mon to both the boys; and then another, 


which is peculiar to the youngeſt. 

The firſt defence common to both the 
boys, 1 is founded on the diſtance of time be- 
tween 
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tween the alledged commiſſion of che crime 
and the commencement of the proſecution. 


By 


c 
ec 
e 
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ce 
ce 
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cc 


ce 


| 1 Lib. 4. C. Io. 


the Regiam Majeſtatem it is provided, 
That na man ſall be heard to ale an- 


other of reif, reviſſing of wemen, or of 


haimſuckin, except he make ane lawful 


ſoyt, in manner foreſaid. And gif be 
delayes be the ſpace of ane night, to the 
effect he may have the counſell of his 
friends, and ſwa makes not freſh and 


recent perſute, and that be proven a- 


gainſt him, the defender ſhall be quite, 
and the e ſall be in the king 8 
mercie . FE 
One of our lateſt writers ; obſerves, « By : 
our old law, R. M. I. 4. c. 10. in the | 


caſes of rape, robbery, and hameſuc- . | 


ken, the party injured was not heard af- 
ter a ſilence of twenty-four hours, from 
a preſumption, that perſons cannot be 
ſo groſsly injured without immediately 
complaining ; and it is probable, that a 
proſecution for theſe crimes, if delayed 
for any conſiderable time, would be caſt 


* even | 


en 


n 
n 
1 r 


Obſ. 30. ſome prints of Law. 121 


© even at this day, or at leaft the puniſh 
« ment reſtricted. “ | 

Hale * delivers his opinion much to 
the ſame purpoſe: As to the appeal of 
« the party raviſhed, (ſays he), two things 
« are neceſſary: firſt, that ſhe make freſh 
« diſcovery. and purſuir of the offence and 


YZ © offender, otherwiſe it carries a preſump- 


« tion that her ſuit is but malicious and 


* feigned.” And he quotes a paſſage from 


Bracton, which preſcribes to a woman that 
has been raviſhed, the ſame method and 


5 form of ſeeking redreſs that the Regiam 
= Majeſtatem does in lib. 4. c. 8. Bracton 


ſays, © Cum igitur virgo corrupta fuerit 
« et oppreſſa, ſtatim cum factum recens fu- 
« erit,. cum clamore ſhuteſco debet accur- 
% rere ad villas vicinas, et ibi injuriam ſibi 
«: jllatamprobis hominibus oſtentare, Se. 
The Regiam Majeſtatem ſays, 'The wo- 
<. man quha has ſuffered fic violence, 
« ſhould incontinent, fa lang as the crime 
* js recent, þaſſe to the next towne, and 


2 Pleas of the crown, vol, 1, p. 632. 


L there 
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there declare to honeſt men the 3 1 
« done to her,” Se. 
Suppoſing this defence to have been o- 


ver- ruled, as, in this caſe, it probably 


would have been; yet the youngeſt boy 
could have inſiſted, that he was within the 
years of pupillarity, and conſequently held. 
by law, præſumptione juris et de jure, to be 
impubes, and incapable of knowing carnal- 
ly any woman. This plea is ſuſtained by 
Hale *. An infant (ſays he) under 
6 the age of fourteen years, is preſumed 


« by law unable to commit a rape; and 


* 


< therefore, it ſeems, cannot be guilty of 


*« jt: and though in other felonies malitia 
60 * ætatem in ſome caſes, as hath 


« been ſhewn; yet it ſeems, as to this 
« fact, the . preſumes him impotent, 


« as well as wanting diſcretion.” (See 


Obſ. XI.) But, at any rate, even the 4 


youngeſt boy behoved to have been con- 
demned according to this author's notions : 
for he immediately ſubjoins, © But he may 


as be a principal in the ſecond degree, as | 


2 Pleas of the crown, vol. 1. p. 630. 
- 20 « aiding 
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« 


* 


aiding and aſſiſting, though under four- 


* teen years, if it appear by ſufficient 


« circumſtances, that he had a miſchievous 
« diſcretion, as well as in other felonies.” 


. 


Fire- raiſing. 


V our law, murder is [mag capi- 
tally, fo is wilful fire - raiſing *. Ho- 


micidium culpoſum is puniſhed atbicrarily, 
ſo ought intendium culpoſum, or reckleſs 


frre. raiſing: nor have ſtatutes been want- 


ing for that purpoſe. But, by our preſent 
practice, though the moſt terrible and de- 
ſtructive fires are frequently occaſioned by 
the careleſſneſs of ſervants, yet they o- 
ſcape with impunity. 

By the n T. Gif fire dal. 


“ ſes forth of any man's houſe, and burns 


« ſundrie houfes of his neighbours, na 


W < hurt nor ſkaith ſould be injoined to him 


* 7th Ann, c. 20, ＋ c. 54. 
2 « out 
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“ out of quhais houſe the fire did come, 


„ mair nor he hes alreadie ſuffered, for he 
% hes ſorrow and ſkaith eneugh alredie - „ 


By an act in the reign of K. James I. +, 
very different regulations are laid down: 


Gif burning happenis in onie towne, frae 


« the fire be ſtanched, the alderman, bal- 
« lies, and governours of the townes, in- 
« continent fall inquire quhom-throw, 


and how the fire happened; and gif it , 


** be founden on purpoſe deed, forefaul- 
4 tour fall be punition to them: and gif it 
„ happenis of miſgovernance, and not of 
«« ſet purpoſe; if it be a ſervand, and that 


% ſervand have gudes, he fall be puniſh- 


« ed in his gudes, be the ſight of the go- 


« vernours of the towne, and given to the 


% man that thoilis the ſkaith, and ſine 1 


« baniſhed the freedome for three yeires; 
*« and gif the ſervand hes na gudes, he 


* 


*The Roman emperors reaſon much in the 
ſame way, in that reſcript which declares a mad - 


man is not to be AN for any crime: Cum ſa- 

tis ipſo furore puniatur, l. 14. de off. preſ. 
JJ (( ha 

| ae Croce, 


ſall be doungin openlie at the mercat- 
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it unpuniſhed,” | 
Perhaps this ſtatute is too ſevere, eſpe- 


croce, and throw the towne, and ſine 
baniſhed that freedome for ſeven yeires. 
« tem, Gif it be a man that awe the 


houſe, andburnis it reckleſlie, or his wife, 


or his awin bairnes, quhidder his night- 
bours takes ſkaith or nane, attour the 


'ſkaith and ſhame that he thoilis, he or 


they fall be banithed that towne for thre 
zieris: and gif it be ane man that maillis 
the houſe, and burnis it reckleſlie, he 
fall amed the ſkaith after his power, 
and be baniſhed the towne for three 
zieris: and gif it be a ſtranger or a tra- 
veller, he fall be arreſted, gif he be 
of power to amend the ſkaith; and if 
he be not of power, he fall byde in ſic- 
kerneſſe at the king's will. 
« [tem, If the baillies and governours 
of the towne findis nae man in wyte, 
bot- of ſuddaine caiſe that may not be 


foreſeen, as wilde-fire, rattones, or 


foules, or ſicklikeneſſe, the law leaves 


Tal 


cially that clauſe of it which puniſhes thoſe 


who dwell in the houſe, though the fire 


L 3 hurt 


426 Obſervations on Obſ. 31. 
hurt no hls but themſelves. This made 


people conceal the fire as long as poſſible, 


and was perhaps the chief reaſon for this 
Jaw going into diſuſe. However, it appears 
from Sir George Mackenzie's Obſerva- 
tions, that it was in force in his time. | 

By the Common law of England, till the 
year 1706, the perſon in whoſe houſe or 
chamber a fire broke out, was obliged to 
repair the damage done in or upon the ſaid 
houſe or chamber, without burdening 
the plaintiff with a proof of the defend- 
ant's fault or neglect, which the law pre- 
ſumed, quia incendia plerumque fiunt cul- 
pa inbabitantium. Upon this law, Hele- 
nor Edwards, in 1706, brought an action 
againſt Katharine Preſcot, before the court 
of Queen's- bench, and obtained a decree 
for L. 240 Sterling. In order to elude 
this decree, Mrs Preſcot retired into Seot- 

land: but Mrs Edwards brought another | 
action againſt her, before the court of 
Tſeſhon, founding upon her Engliſh de- 
cree. 'The deciſion is obſerved by, Home 
in his remark. deciſ. num. 2 1. It is there 


ſaid, this decree of the Queen? s-bench | 
gave 
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gave riſe to the act 6, Annæ, intitled, An act 
for the better preventing miſchiefs that may 
happen by fire, By this ſtatute (which was af- 
terwards made perpetual), it is, inter alia, en- 
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ce 
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ce 
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4 


acted, . That no action, ſuit, or proceſs 


whatſoever, ſhall be had, maintained, or 
proſecuted, againſt any perſon in whoſe 
houſe or chamber any fire ſhall, from 
and after the ſaid firſt day of May, 


accidentally begin, or any recompenſe 


be made by ſuch perſon, for any damage 


ſuffered or occaſioned thereby, any 
law, uſage, or cuſtom, to the contra- 
ry, notwithſtanding. And if any action 


ſhall be brought for any thing done in 


purſuance of this act, the defendant 
may plead the general iſſue, and give 
this act in evidenee; and in caſe the 


plaintiff become nonſuit, or diſcon- 


tinue his action or ſuit, or if a verdi& 


paſs againſt him, the defendant ſhall 


recover treble coſts.“ 


One would naturally n from als 


words of this ſtatute, all along, that it 
was confined to England; but Lord Bank- 
ton ern to be of opinion, it extends to 


Scot - 
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Scotland *. However, if it does, why 
are not ſeryants, whoſe careleſſneſs ſets hou: 
ſes on fire, puniſhed in terms of it? For 
by another clauſe it is enacted, That 
if any ſervant, by negligence or careleſſ- 
*« neſs, fire or cauſe to be fired, any 
« houſe, and is lawfully convicted there- 


of, by the oath of one or more credi- 
e ble witneſſes, before two juſtices of 


„the peace; ſuch ſervant ſhall forfeit 
and pay the ſum of one hundred pounds 


e Sterling, to the churchwardens of the 


„ pariſh within which the fire happens, 
* to be diſtributed by them among the 


« ſufferers by the fire ; and ſuch ſervant, I 
* in cafe of default or refuſal to pay, | 


5 ſhall, by a warrant from two juſtices, 


© be committed to ſome workhoule, there 


e to be kept at hard labour, for * 
ſpace of eighteen months. 


* It is omitted in the late judicious abridgment 
of our ſtatute law. R 


OBS. 


O3 8. XXXII. 


Forgery. 


Ackenzie, Stair, Erſkine, Raine, 
Sc. are agreed, That a decreet 
of the court of ſeſſion, finding a man guil- 
ty of forgery, and remitting him to the 
juſticiary, is probatio probaia; and that 
the aſſize, upon production of it, muſt 
find him guilty. Lord Bankton alone * 
is of opinion, that the jury may acquit 
the pannel, if the proof which convinced 
the court of ſeſſion, is not ſatisfactory to 


them. His Lordſhip ſeems to be very 


much in the right. : 
There is good reaſon for making the 
court of ſeſſion competent to this crime, 


though it is a civil court: there is good 


reaſon for denying the perſon accuſed of 


forgery, the privilege of forcing his trial 


to be brought on within a limited time: 


* | I, 298, 228. ; | 
and. 
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and there is good reaſon for leading the 
proof, not (as in other crimes) in pre- 
ſence of the aſſize, but before the Lords 
of Seſſion. All theſe tranſgreſſions of the 


common rules of law are neceſſary; be- 


cauſe, in forgery, the expiſcation of the 


truth is commonly very tedious and diffi- 


cult; and, conſequently, not inconſiſtent 
with the dilatory forms of the court of ſeſ- 
Gon, though incompatible with the per- 
emptory diſpatch of the juſticiary. But 


as there is no neceſſity for any more ex- 
ceptions, there is no foundation for main- 


taining that a pannel's life may be taken 
away by a ſentence of the court of ſeſſion, 


upon its being confirmed by a ſimulate ver · 


dict of an aſſize. 


O Bs. XXXIIL 
Theft. 
HE laws of ſeveral connrins have 


puniſhed nocturnal thieves with 
far greater ſeverity, than thoſe who ſteal 


by 
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by day. Yet there are ſome confi dera- 
tions which rempt one to think, that 


theft committed in day-light is in re- 
ality the greater crime of the twa. 


For, in the firſt place, Surely one who 
ſteals in broad day-light diſcovers greater 
impudence, than he who, conſcious of 
the baſeneſs of his crime, makes a work 
of darkneſs of it, and ſeeks to conceal him- 
ſelf under cloud of night. 24, Diur- 
nal theft is the more dangerous of the 
two. In the day-time, the men are com- 
monly diſperſed in different places about 
their buſineſs, and none but women and 
children remain at home; but at night, 
the whole family is collected, people arg 
on their guard; their doors are locked, 
and their windows ſecured : ſo that it is 


aſtoniſhing to hear Matthews ſay, Co- 


« piam furandi noctu majorem eſſe, in- 
te cauta per quietem familia , manifeſtum 
cc eſt * : | 

| A certain horror and ſi uſpicion, which is 
natural to men in the dark, ſeems to be 


— De erim. p. 224. 
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the true inductive reaſon of the above- 
mentioned laws: againſt night · thieves. 


„ Terrorem vero (ſays Matthews) cum 
fur incutit, tum tenebræ augent, formi- 


% datque eo magis pater familias, quo in- 
« certior eſt ad furandum duntaxat, an 
et occidendum dormitator veniat. 


O B 8. XXXIV. 
Plau. 
HE country-people, over all Scot- 


land, entertain an opinion, that to 
kill pigeons within fo many miles of a 


dovecote, is highly criminal. But, accor- 
ding to the author of the late Inſtitute *, 


this is a vulgar error. By ſpecial 1. 
4e tutes F with us (ſays he ) it is declared 


70 puniſhable as theft, to take deer out | 


of other mens parks, conies out of 


” their warrens, doves out of their dove- 


* II. 594. 
+ 1474s 6 $0, 4507. e. 270, | 
« houles, 
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houſes, or fiſh out of their ponds, with- 
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out licence from the owner: but J find 
no law againſt killing deer, conies, or 
doves, found at large, diſtant from 


their incloſures, more than againſt kill- 


ing fiſh in the ſea; for they are all fe- 


rg nature, and none has any proper- 


ty in them, except when they are 
within their incloſures; and therefore 


the rule in the Civil law, That cedunt 
occupanti, muſt take place as to the 
ſame; only the ſtatutes introduced for 
preſerving the game muſt be obſerved.” 


In another paſſage * the ſame author ob- 
ſerves, that in England, where doves 


ce 


belonging to a dove-houſe feed on 
another's corns, the party may kill 
them, and keep them to himſelf; which 


is the proper relief by the Common 


law, in as much as they are counted 
no man's property .“ 
It is far from being clear, that the Civil 


law ſtands as above repreſented. Heinec- 


II. 317. 
I Bacon's new 19 (Game) 1614. 
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cius, Voet, c. tell us indeed, that, by 
$ 14. Inſt. de acq. rer. dom, pigeons, 
peacoks, and bees, are numbered inter 
feras beſiias; whereas, ſay they, they 
ought to be reckoned manſuefactæ. It 
is faid in the above paragraph of the Inſt. 
that pigeons, peacocks, and bees, not- 
withſtanding of the conſuetudo reveriend:, 
are nevertheleſs (not fere beſtiæ, but) 
feræ nature; which ſeems only to denote, 
that they are in a ſort of middle ſtate, be- 
twixt fere beſtie and animalia domeſtica. 
This expreſſion extends to doves in 
dovecotes, bees in hives, Sc. which the 
word manſuefactæ, i. e. to uſe Heinec- 
cius's own words, fere domi noſtræ circu- 
rate, does not; for it only comprehends 
what we call petts. But it is not ſaid in 
the above paſſage of the Inſtitutions, that 
pigeons or bees continue to be nullius, 
and cedere occupanti, even after we have 
once apprehended them, if they are 
found at a diſtance from our incloſures. 
What proves the doctrine of the Civil law | 
to be the direct contrary, is an expreſs Þ 
text, viz; l. 8. D. Fam. erciſce. Pom- | 
| « ponius |5 
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ponius ait, columbas que emitti ſolent 
de columbario, venire in familiæ er- 
ciſcundæ judicium, cum noſtræ ſint 
tamdiu quamdiu conſuetudinem ha- 
beant ad nos revertendi. Quare, ſi 
quis eas adprehendiſſet, furti nobis 
competet actio. Idem et in apibus di- 
citur, quia in patrimonio noſtro com- 
putantur.” This text ſcems to have e- 


ſcaped the obſervation of Voet and Hei- 
neccius; but it is noticed by Coguille, a 
French lawyer, who takes it for granted, 
dhat it contains the dictates of the Civil 
law. His words are, La loy Romaine 


, | 3 A 
a define, et nous Payons regu, que 
les pigeons en colombier, combien 


qu'ils ſojent en leur naturelle liberte : 


toutefois tant qu'ils retiennent Paccou- 
tumance Caller et retourner, et ſe loger 


au colombier; ils ſont reputez propres 
au maltre du colombier, comme ſont 


autres animaux purement privez, et 


qui les prend ſans le conge du maitre, 
commet larcin. L. Pomponius, $ i- 


dem ff. famil. erciſc.* ”? 


„Oeuvres de Coquille, tom. 1. p. 186. 
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We have ſeveral acts of parliament a- 


gainſt the killing of doves, which the learn- 


ed author of the Inſtitute has overlook ed. 
By 1567, c. 16. it is provided, That 
whoever ** ſchuttis in ony times coming, 
& with culyering, crosbow, or handbow, 
„at da, ra, hart, hynde, hair, cunning, 


% dow, herron, or foule of river, with- 


& in this realme, fall foirfault and tyne 
<« their haill moveabil gudis, that ane 
« half thereof to our ſoveraine Lordis 
« uſe, and the other halfe to be ap- 
« plied to the judge, and apprehender 
e of him that committis the crime, to be 
% divided equallie betwixt them.” The 
181. c. 123; et 1583. c. 59. are 
to the ſame effect. The act 1597, c. 
270, enforces the execution of all for- 
mer laws againſt © the ſchutting and {lay- 
&« ing of deare, raes, hares, wilde-fowles, 
« and dowes, with hagbuttes, hand- 
“ gunnes, croce-bowes, and piſtolletts, 


&« and taking of them with girnes and 


* nettes, 
From theſe ſtatutes then It is plain, that 
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he who finds pigeons in his corn- fields, 
muſt put up with the damage they do 
him; for he cannot ſhoot them with guns 


or nets; far leſs can any other perſon, 
however qualified to kill game, deſtroy 
them for ſport. Did the law ſtand other- 
wiſe, there would not be, in a little time, 
a pigeon left in the country: for as pi- 
geons are far-from being ſhy, and common- 
ly ſit cloſe together, it is impoſſible for 
the worſt ſhooter to miſs them. There 
s no reaſoning, as to them, from the laws 
allowing cattle to be poinded, by thoſe 
on whoſe grounds they have incroached ; 
for cattle are eaſily reſtrained ; and their 


their having no herd, which is contrary 
to law, or to the negligence of their herd; 
for which another ought not to ſuffer. 
But it is the nature of pigeons, to fly a- 
broad, and vivere rapto: ſo that it would 
be a prohibition upon their owner to keep 
chem, if his neighbour was permitted to 
M 3 kill 


* 2 > ö 
2 Y 5 3 ie * * 6 
Le 71 . 3 . One DOINIS o . 1 3 
7 4 5 - : F 
CAE . ; 
2 2 5 5 NN 4 : 1 


or bows; nor yet catch them with girns 


treſpaſſing is, and muſt be owing either to 
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kill them “, when ſeeking. their food on 
his ground. 

By 16:7, c. 19. it 1s enacted, That no 
perſon hereafter ſhall build a dovecote, 
who has not ten chalders of victual-rent,, 
adjacent to the dovecote, or within two 
miles of it. This ie the only relief which 
the law has given fa; mers againſt pigeons; 
and this act ſuppoſes and implies, that they 


have no title to rid themſelves of them, i 


either by ſhooting or catching them ; for 


* Coquille, the French lawyer above quoted, 
in tome 2, page 171. ſtates this queſtion. “ S'il 
5 eſt Joiſible tuer ou bleſſer les bètes en dommage, 
& fi ce ſont betes fugitives ou volantes, qui mal- 
& aiſement peuvent etre aprehendees ?” Which 
he anſwers in the affirmative; for ſuch is the law 
of France. See the dict. des arreſts, under Bera:/ 
en dommage. But this paſſage does not contrad ict 
the one before quoted: for by b#tes fugitives vo- 
lantes, he underſtands betes fougaſſes, comme porcs, 
faureaux, ou vaches en amour, piguès de mouches, ou 
harce que ce font bites volantes, comme oies et poules; 
which he all along juſtly ſuppoſes, the owners 
may prevent from doing miſchief ; but it is abſo- 
lutely impoſſible, as has been already ſaid, for 
an owner of pigeons to hinder them from feeding 
upon the neighbouring fields. | 

if 


— 


Obſ. 3 5. fome points of Law. 139 


1 1 if either of theſe methods had been labful, 9 
F it muſt have been ſufficient. 

o The exception which the country-peo- 

„ ple make, in caſe pigeons be found ſeve- 

„ ral miles (J believe fix, but cannot be po- 

oO ſitive) from a dovecote, carries a good 

deal of reaſon in it, though it is not coun- 

; | Þ tenanced by any ſtatute: for when pi 

/ geons are ſo far from a dovecote, there 

- M7 ariſes a ſtrong preſumption, that animum 

T revertendi depoſueriut. 

„ i 

© BS N. 

. 


 Keſetters, 


OR George Mackenzie, on act 91. 
3 parl. 6. Jac. I. obſerves, ©** That the 


J = © pe a 

6 „ reſetter of a murderer is puniſhed as a 
2 0 l ® „ 

1 * murderer; and this, by the Civil law, 
5 1 


js clear, in reſetters as to all crimes, I. 1. 
D. de receptat. Lun. c. de crim. pec. 
« which is made our law by act 146. 
« par. 12. Jac, VI. And yet ſome think, 
ſome reſetters are only to be puniſhed 

AR 248 
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& as ſeverely as the principal offenders, 
& who aſſiſt in the crime, and then reſet, 
ce for theſe contract a double guilt,” Sir 
George has not miſrepreſented the Civil 
law, but he has ours. _ 

If one was to conſider, what principle 
_ ought to be followed in aſcertaining - 
puniſhment of reſetters [receivers], i 
would ſeem, that a diſtinction ſhould be 
made betwixt the reſetters of thoſe offen- 
ders whoſe crimes are permanent, and the 
reſetters of thoſe whoſe crimes conſiſt in 
one ſingle act. The firſt ſort of reſetters 
ought to be puniſhed as ſeverely as the 
principal offenders themſelves; the ſecond 
ſort more gently, becauſe he who har- 
bours an offender whoſe crime is perma- 
nent, becomes art and part with him; 
which cannot be ſaid of him who harbours 
an offender whoſe crime confiſts in a ſingle 
act, becauſe it is already over before he 
reſets him. Hence the reſetter of a thief 
ought to be puniſhed as a thief; for the 
thief*s crime is permanent, the contrecta- 
tio rei alienæ continuing till reſtitution; for 
| which reaſon a thief is {aid to be ſemper in 
Mord. 


tions, 
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nora. In the ſame way the reſetters of 


rebels ought to be puniſhed as rebels. Ac- 


cordingly, by our law, the reſetters of 


ſuch criminals are puniſhed as ſeverely as 
they, ſtat. 21. Alex. II. & 146. par. 12. 
Tac, VI. (which laſt ſtatute refers to the 
reſetters of rebels and traitors only, and not 
to all ſorts of reſetters, as Mackenzie 
ſays). On the other hand, the reſetters 
of criminals whoſe crime conſiſts in one 
ſingle act, ought to be puniſhed with leſs 
ſeverity: for example, the reſetters of 
murderers, raviſhers, &c. becauſe they 
are not in any wiſe art and part in the mur- 
der and rape; though, to be ſure, they 


deſerve to be chaſtiſed, for endeayouring 


to ſhelter the perpetrators of ſuch crimes 
from juſtice. Accordingly, by our law, 


the reſetters of murderers are not puniſhed 


as the murderers themſelves, but by ſingle 
and liferent eſcheat, ſtat. Rob. II. e. 10. 
par. 7. 1592, c. 20, See allo Mackenzie's 


Criminals, part t. tit. 20. par. 30. where 


he contradicts in a manner what he had 


faid in the above paſſage of his obſerva- 
OBS. 
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O B 8. XXXVI. 
De criminibus extraordinariis. 


NE F orbes, a ſchoolmaſter, was 
lately tried before the court of ju- 


ſticiary, for debauching and abuſing young 


girls under his care. He was found guil- 


ty; but the libel having been reſtricted to 


an arbitrary puniſhment, he was only 
whipped and baniſhed. The want of a 
particular ſtatute with us againſt this crime 
was probably the reaſon why the King's 
advocate did not inſiſt for a capital puniſh- 
ment, either againſt Forbes, or againſt ano- 


ther fellow who was convicted of the 


ſame crime ſome years ago. 


In France, © * Celui qui a fait ſes ef- 
“ forts pour connoitre une jeune fille, 


« dont il a Ete empeche par Page, doit 
« Etre puni capitalement, et. ſuivant la 
condition des parties. Arrét du parle- 
ment de Grenoble, du 28, Janvier 1581.” 


* DiR. des arreſts, voce Rapt. 
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Un raviſſeur et violateur d'une fille de 
4 quatre ans et huit mois, condamne a la 
« Rouè par arret du dernier Aout 1616.“ 


In England the carnal knowledge of a 


woman- child, with or without her conſent, 


is death by ſtatute. Hale's pleas of the 


crown, v. 1. p. 627. 628. & ſeqq. 


Forbes's crime was aggravated by the 
higheſt breach of truſt ; and his caſe ſeems 
ſomewhat analagous to that of a tutor who 
debauches his ward, or of a prieſt who 
debauches women whoſe confeſſor he is. 


The courts of France, though they have 


no particular law againſt theſe crimes, have 
not ſcrupled however to inflict a capital pu- 


niſhment on thoſe who have been guilty 


of them. Arret du parlement de Gre- 
noble, du 31. Janvier 1660, qui con- 
e damna un pretre d' tre pendu, puis 
ce brule, pour avoir abus du ſacrement 
« de confeſſion, porte ſes mains ſur le 


.<« ſein et autres parties de plus de cent 
“ femmes pendant qu'il confeſſoit. Baſſet, 


ce tom. 1: liv. 6. tit. 19. chap. 6. 


* Di&, des arreſts, voce Cogfaſtur. 
; cc 81 
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„Si un directeur, qu'on pretend avoir 
abusẽ de fa penitente, a pu Etre con- 
damne a mort, n'y ayant ni loy ni 
ordonnance qui impoſe cette peine à 
ce crime. Ce proces a été juge à la 
Tournelle criminelle, par arret du 
22, Juin 1673. lequel a confirme la 
ſentence du lieutenant criminel du 


chatelet de Paris, et le lendemain 23. 


Ce pretre, directeur de religieuſes, fit 
amende honorable à Notre Dame, en- 
ſuite il fut pendu et brule avec ſon pro- 
ces, dans la place Maubert. Journal 
au palais, tome 2. pag. 972. et 95 
m inc eſte ſpirituel,”? 

Un tuteur ayant ẽtẽ trouvẽ par les 

apitouls couche en chemiſe, avec ſa 
pupille agee de 10 A 11 ans, toute nue, 
dans un lit, étant appellant de la 
ſentence de Capitouls, qui Pavoient 
condamne a Etre mis en quatre quartiers : 
mais étant certifie par la. viſite faite 
par deux bartuers et deux ſages femmes; 
que la fille rayoit point ete deflorce, | 
fut ſeulement condamnẽ à faire amende 


honorable en audience, en chemiſe, 


6 tete 


"4 


* 


O0 BA XxxXVIE 
Nike. 


Y the a& 1 1 1. Ch. II. the huſ- 
band is obliged to pay the fine im- 


and ſwearing. Ergo regulariter, (ſays 
Mackenzie ), the huſband is not liable for 
« his wife's fine, if there be no warrant 
ce therefor by ſtatute. Not many years ago 


takes place, unleſs ſhe has a ſeparate e- 
ſtate || : yet as intereſt reipublice ne cri- 


* Dit. des arreſts, voce Tuteur, tome 3. 


p. 781. n. 44. 
+ Crim, tit. 3. $6, See Erſk, I. 6. 4- 
N mina 
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1 | <« tcte nue, la hart au col, et une torche 
1 ardente en la main, et aux galeres 
« pour dix ans, et en 500 livres vers la dite 
b pupille pour ſon marriage, et en 100 
livres à la reparation de la ville. Arr 


du p. du Toulouſe, du 13. Sept. 1551.“ 


poſed on his wife for profane curſing 


it was decided, that the wife's fine cannot 
be exacted till the diſſolution of the marriage | 
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| 146 Obſervations on Obſ. 37. 
mina maneant impunita, it would ſeem, that 
the public utility ſhould prevail, however 
inconvenient it may be for the huſband. 
1 The author of the Cauſes Ce/tbres complains 
loudly * of the French law, which agrees | 
| with ours in this particular. His words are 
i worth tranſcribing: &« II ſeroit à ſouhai- 
| ce ter, qu'en matiere criminelle, les con- 
& damnations a des peines pecuniaires, 
ce prononc&e contre Ia femme, puiſſent 
de s' executer ſur les biens, malgre le 
« mari, et qu'on ne Pecoutat point, lorſ: 
e qu'il dit, que comme maitre de la com- 
% munaute on ne le peut pas depouiller 
% des revenus des biens de ſa femme. 
Cette juriſprudence devoit bien étre 
& Etablie, le mari en ſeroit plus Yigulans 
ce ſar la conduite de {a femme, et elle ne- 
« ]uderoit pas, pendant la vie de {on mari, 
« la peine pecuniaire de ſon crime, ce qui 
« eſt une eſpece d'impunitẽ, qui 51 un 
veritable abus a reformer,” | 
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Inſolvent debtor, 


Y the law of ancient Rome, when a 
man became inſolvent, his creditors 
might ſell him; and even in more civili- 
zed times inſolvent debtors addicebantur 
creditoribus, op Ong had * them * their 
Wall 

If an expert Wale organiſt, or 
other artificer, who is, perhaps, able to 


* A like regulagien obtains in a at this 
day. It ſeems to be a very juſt and wiſe one. 
“ When priſoners in execution have nothing to 
„ maintain themſelves, upon oath thereof before 
*« two neighbouring juſtices of peace, and notice 
to all their creditors, ten days before the ſu- 
«« preme courts, they ſhall be publicly let to hire 
* at the ſaid courts; and the monies ariſing from 
be the hire ſhall be paid to ſuch perſons as the cre- 
« gitors ſhall appoint, to be equally divided among 
ce the creditors. If any creditor ſhall refuſe to con- 
«« ſent that the priſoner ſhall be let to hire, ſuch 
* creditor ſhall pay the prifoner 3 8. 68. weekly.“ 
See Leſlie's account of e printed 1739. 


N 2 | earn. 
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earn a 8 a-day, becomes bankrupt, 
it is ſurely reaſonable, that his creditors 
thould have it in their power to make him 
work, in order to operate their payment. 


though he makes a ſurrender of all bonds, 
bills, Sc. due to him; yet he does not 
make a ſurrender of the moſt valuable 
of all his effects, viz. his ſkill. This was 


our old law; according to which, „he 
„ who ſues a cęſſio bonorum muſt ſwear in 
e court, that he has no goods or gear above 
* five ſhillings and a plack; and that he 
„ ſhall not retain of his winning but two 
«« pennies for his ſuſtenance, and ſhall 
** giveevery third penny for the payment 
of his debts.” See Abridgment of our 
ſtatute law, voce Priſoner. 


I rate to money : hence, in a copartnery, 
} qui operas conſert is intitled to a dividend 
of the profits, as well as he who clubs his 


þ ſhare in caſh, | | 
x The maxim, That qui non babet in ere 
rat in pelle, has been juſtly diſregarded, 
1 both 
EL; 


When ſuch a* man ſues a cefſio bonorum, 


indeed in ſome meaſure guarded againſt by 


'The ſkill of an artificer is in law equipa- 


Lee 
. 


Obl. 38. home points of Law. 149 


both by our Scotch and Britiſh ſtatutes; by 
which, for the moſt part, he who is un- 
able to pay his fine is ordained to work for 
a certain time; which is allowing him to 
pay his fine by his work, If a man can 
neither pay nor work, the above maxim 
muſt of neceſſity take place; but if he can 
work, Habet in are: hence the objection 
to a witneſs, That he was not worth the 
king's unlaw,. (ten pounds Scots), uſed 
to be repelled if he was a ſervant “. 

When a man with us is, by the ſentence 
of a judge, condemned in a fine, he is or- 
dered to lie in priſon till he pay it; which 
= lkewiſe muſt be the caſe when a ſtatute 
mimpoſes a fine, and makes no proviſo for 
= the defender's inſolvency. Now, as a 
debtor ex delicto has not the benefit of a 
ceſſio, he muſt lie for ever in priſon. In 
France this inconvenience is remedied, by 
the power which the judges have of alter- 
ing puniſhments; and there are many in- 
ſtances of their having changed a pecuniary 
| puniſhment into a | corporal one, upon ap- 


* DiQ, voce Witneſs. | A 
N 2 _ plication 


. 
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plication of the inſolvent offender. There 
is one arret of the parliament of Paris“ 


which makes a diſtinction. Pour Va- 


mende ajugee au Roy, la peine pe- 


* cuniaire peut etre convertie en corpo- 


relle, quand le condamne eſt hors d'e- 
<« tat de fatisfaire, ſecus pour celle de la 
partie civile. Arret du p. de Paris du 


& 29. Avril 1595.” But there are many 
arrets which make no diſtinction at all. 


Thus, for example, Un gentilbomme 
« condamnè au banniſſement, et en des a- 
mendes envers le Roy et la partie pour 
s aſſaſſinat commis, et n' ayant dequoy 
payer, preſenta {a requeEte en commuta- 
tion de peines. La cour le condamna 


aux galeres perpetuelles, et à faire a- 


mende honorable, ce qu'il executa T.“ 
IF a criminal has not wherewith to pay his 
Hne, and has not the benefit of a ceſſio, the 


fine unavoidably reſolves itſelf into a cor- 


poral puniſhment, viz, perpetual impri- 
ſonment; which is, Perhaps, a far greater 


= See the dict. des arreſts, voce Amend remiſe 


Gu £07176 6e. 


+ Dick. des arreſts, ibid, See alſo vace Peine. 
puniſhment 
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puniſhment than was intended: therefore 


it ſeems not unreaſonable, that the jud- 


ges ſhould have a power of changing a 


_ pecuniary puniſhment into a corporal 


one; or, more properly, of changing 
one corporal puniſhment into another. 


However, as our judges have no ſuch 
power, the diſtinction in the above arret 


of the parliament of Paris will hold with 
us. Hence, if a man is condemned in a 
fine, of which ſo much goes to the king, 
and ſo much to the proſecutor, (a com- 
mon diſtribution in our ſtatutes * ), if he 
can tranſact with the private party, he 
might obtain from the king a remiſſion of 
the fine, either in whole or in part, or 
elſe an alteration of the puniſhment. But 
if he cannot tranſact with the private party, 


he muſtlie for ever in priſon; becauſe, by 


our law, the king's remiſſion cannot pre- 
judice the right of private perſons. This 
is alſo the caſe of one who has got a par- 
don from the king for murder, but has not 


money to pay the aſſythment due to the 


* As to which ſee Hawkins's pleas of the 


crown, vol. 2. p. 265. 266. 5 
; wife 
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wife and children of the deceaſed; for the 
court of ſeſſion lately refuſed the benefit 
of a ceſſio to a man in theſe circumſtan- 
es. N | 
In England it is enacted, by 18. E- 
liſ. 5. That © no informer or plaintiff 
* ſhall or may compound or agree with 
% any perſon or perſons that ſhall offend, 
*« or that ſhall be ſurmiſed to offend, a- 
« gainſt any penal ſtatute, for an offence 
committed or pretended to be commit- 
& ted, but after anſwer made in court un- 
* tothe information or ſuit in that behalf 
** exhibited or proſecuted ; nor after an- 
« ſwer, but by order or conſent of the 
«« court in which the ſame information or 
« ſuit ſhall be depending,” under the 
Avi of being ſet on the pillory, forfeiting 
ten pounds, Sc. There is another ſta- 
rute, vz. 21, Jac. I. 3. which lays a fur- 
ther reſtraint upon ſuch tranſactions. But 
it is provided, that this act ſhall not extend 
to any warrant or privy · ſeal directed by the 
king to any juſtices having power to hear 


bs Nov. 12. 1751, Malloch. 
5 and 
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and determine offences done againſt any 
penal ſtatute, giving them power to com- 
pound for the forfeitures of any penal ſta- 


tutes depending before them, or any of 
them reſpectively, after plea pleaded. by 


the defender. On which clauſe Haw- 
kins * remarks, It is faid by Sir Edward 
% Coke, (3. Inſt. 178.), that ſuch juſti- 
« ces, by ſuch warrant, Sc. can make 
«ſuch compoſition for the uſe of the king 
« only. However, it ſeems, that, by 18. 
« Eliſ. they may give leave to an infor- 


mer to compound with a defendant 


« after plea pleaded,” 


O B S. XXXIX. 
* Witneſs, 


R Erſkine F, treating of preſump- 


tions, gives the following, as an 


example of thoſe who are juris et de jure, 
The teſtimony of a witneſs,” ſays he, 


® Vol. 2. #8 I. 2. 18. 
3: © who 
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© who forwardly offers n without 


being cited, is, from a preſumption of 


his partiality, rejected, be his character 
e ever ſo fair.” And there are many de- 
cifions much to the fame purpoſe * 

But it ſeems to be talking too ſtrongly, 
to aſſert, that every ultroneous witneſs 
ought to be caſt. A witneſs may very of- 
ten know ſomething that is decifive of a 
cauſe, and yet, poſſibly, neither purſuer 
nor defender has heard of him. Where, 
then, is the harm of his diſcloſing what he 
knows of the matter? A judge ought to 
determine ſecundum allegata et probata ; but 
what if, from private knowledge, he is 
certain, that the party with whom the a/le- 
gata et probata ſtand is in the wrong? 
«« Non alia proinde (fays a great lawyer) 
« in tali allegatorum ac ſcientiæ privatæ 


6c pugna ſuperelt, quam ut deponat judi- 


cis officium, jurato aſſerens, ſibi de 
«« cauſa non liquere, ac veritatis detegen- 


« dx gratia zeſtis partes aſſumat .“ Yet, 


as our deciſions and Mr Erſkine have word- 


* DiR. vol. 2. p. 526. 
+ Voet comm, ad tit. de judic. n. 50. 


9 . ed 
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ed their doctrine, he would be guilty of 
proditio teſtimonii, and his evidence would 
go for nothing. 


G & XI 


* 


Rualified oath, 
64 Here the quality (ſays Mr Er- 
 ſkine®) does not importanextinc- 
tion of the debt, but barely a counter- 
«« claim or mutua petitio, againſt the pur- 
% ſuer, it is held as extrinſic, and muſt be 
proved aliunde.“ The reaſon is obvious: 
A purſuer may prove his libel by the defen- 
der's oath, but the defender cannot prove 
his libel or counter-claim by his own oath ; 
which would be the caſe if the quality of a 
mutua petitio was intrinfic. I purſue you 
for L. 30; you fay compenſation ; this is 
a mutua petitio : if you, the defender, had 
raiſed a proceſs againſt me for this L. 50, 
you could not have proved the libel by 


cc 


A 
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your own oath, neither can you do it up- 
on my reference; becauſe I only refer my 
own libel, not yours, to your oath. 


8 5 - XIL, 
Effect of a capital ſentence. 


Irleton doubts, “If, after a capital 
« ſentence, the perſon condemned 
ce be in legitima poteſtate, ſeeing he can- 
* not be ſaid to be in lecko, and the ſen- 
« tence doth not affect immobilia. Stew- 
art“ anſwers, ©* A perſon condemned can- 
not be faid to be in liege pouſtie, being, 
e as they ſay, a ſon of death, and his 
life merely precarious. Yet, if he 
“ ſhould eſcape from execution, eſpecial- 
& ly into freedom and ſafety, that may be 
* thought to alter the cafe, and his deed 
< quoad his heritage would be more pro- 
ce bable.” ED 
This, notion, that a perſon condemned 


* Stewart's anſwers, p. 181. initic. 
| to 


8 
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to die has not the diſpoſal of his heritage, 
ſeems to be altogether chimerical. In or- 
der to reduce a diſpoſition ex capite lecti, it 
muſt be proved, in the frft place, that the 
diſponer was ſick at the time of ſigning it; 

2dly, that he died of that diſeaſe which oc- 
caſioned his ſickneſs at that time. From 
this principle it is plain, that though a ſick 
man diſpone his heritage to a ſtranger, and 
afterwards be condemned to die, and execu- 
ted within the ſixty days; yet the diſſ poſi- 
tion would not be reducible on the head 
of deathbed; becauſe he died, not of any 
diſeaſe, but by accident. 

Lord Bankton admits, that this caſe i 18 
not within the ſtatute 1696, which, he 
owns, concerns only thoſe who are on 
ſickbed; but he ſays, By analogy, from 
ce the law of deathbed, I ſhould think, 
« that, unleſs a pardon be obtained, the 
« deed ſhould fall, as being by one that 
« is not ſui juris, has not the maſtery of 
« himſelf; for a perſon cannot be Gp - 
« dered as having the freedom of acting, 
© who is condemned to a capital puniſh- 
ment 


1 Obſervations on Obſ. 41. 


« ment *” Why ſo? Not, ſurely, be- 


cauſe he is in jail ; for a man impriſoned 


on any other account, has not the maſtery 
of himſelf, more than he. It is indeed 
true, that the law preſumes a man on ſick- 
bed will not have the maſtery of himſelf; 
for reduction ex capite lecti was introdu- 


ced by the legiſlature, ! from its jealouſy 


« of the weakneſs of mankind while 
« under ſickneſs, and of the importunity 
* of friends in that conjuncture f.“ Bur 


how 1s it pollible, that this can apply to a 
man who is in perfect health, who is, when 


in priſon, and under ſentence of death, 
no more, nay rather leſs, expoſed to the 


ſolicitation of friends, than if he were li- 
ving in his own houſe? If a man in ſuch 
melancholy circumſtances, ſhould dif] pone 


his heritage to the king, to the keeper of 


the priſon, or to any other perſon, who had 
influence enough to ſave his life, or to 
make it uneaſy to him, for the ſhort time 
he is permitted to enjoy it; in any of 
theſe caſes, | his not having the maſtery of 


I. 302. 33. 


+ Erſk. III. 8. 46. 
yy 9 himſelf, 
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Obl. 41. ſome points of Larv. I59 | 
himſelf, might be thought to afford ſome 


pretence for reducing the deed ; but it 
ought not to hurt any other diſponce, who 
is not to be preſumed to have uſed un- 
juſtifiable methods to obtain it. 

Lord Dirleton ſays, that the Kenne 
only affects moveables, not heritage; but, 
according to this notion, it affects both. 
The moveables go to the king, and the 
heritage to the heir at law, which is the 
conſequence of taking the power of aliena- 
tion from the perſon condemned to die. 

Though this notion be drawn from the 
Cul law, and embraced by Craig, and re- 
ceived in ſome other countries * ; yet as 
with us the ſentence of death only affects 
the moveables of the perſon condemned 
to die, and as he is not within the act 
1696, nor yet diſabled by any other ſta- 
tute, it cannot be held to be the law of 
Scotland, that a perſon under ſentence of 
death has not the ING of his real e- 
Nate. | a 


»Dict. des arreſts, voce Condanmes, tom. 1. p. 
494. 


O 2 „ 0 


. Obfervations ou Obſ. 42. 


00D g XLII. 
Execution of a capital ſentence, 


F a criminal, after he has been hanged, 
and cut down from the gibbet, be not 
dead, but only ſtupified, a notion univer- 
ſally prevails among the common people, 
that he cannot be hanged over again: nor 
is their opinion without foundation; for, 
by the Regiam Majeſtatem“, Gif ane 
5 theif is hanged up upon the gallous, and 
«« falles down fra the ſamine, he ſould be 
e quite thereafter of that thift. Bot the 
% hangman, quha ſould have hanged him, 
e fall make fine with the king, faifand to 
« him his life, his members, and his he- 
« ritage, albeit that be ane exceiding great 
« fault,” Yet as the ſentence, according 
to the form at preſent, bears, that he 
ſhall be hanged till he be dead, a con- 
trary concluſion may be drawn from it. 


as Lib, 4. chap. 19, | 
” $7 r 
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Thug Voet ®, © An autem fur, rupto la- 
% queo decidens, iterum ſuſpendendus 
ec fit, dubitatum olim; at nunc dubitatio- 
nem omnem tollit vulgata ſententiæ for- 
« mula, qua fic damnantur ad patibulum, 
& ut mors ſequatur.” 1 
Perhaps the following diſtin&tion would 
not be amiſs: If by the fault of the execu- 
tioner, or of the magiſtrate who ſuperin- 
tends the execution, the criminal happens 
not to be dead after he is cut down, it 
would ſeem, that the deciſion of the Re- 
giam Majeſtatem ought to be follow- 
ed, otherwiſe it would be in the power of 
the executioner or magiſtrate, to make 
him fuffer the pains of a thouſand deaths. 
But if the criminal falls down from the 
gallows alive, by the caſual breaking of 
the rope, or ſome other unforeſeen acci- 


dent, he muſt notwithſtanding ſubmit to 
his fate 5 | | 
The 
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Comm. ad tit. de pcenis.. 
I It may be thought, that in the paſſage of the 
Regiam Majeſtatem quoted above, the caſe of the 


Wr is "_ put, exempli gratia. About thirty-five 
O 3 yours 
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The vulgar likewiſe imagine, that a cri- 


minal cannot be put to death, after the 


hour fixed by the judges for his execution 
is paſt ; which is altogether a miſtake. He, 
no doubt, cannot be deprived of his life 


years ago, one Margaret Dickſon was ſenten- 
ced todiefor the murder of her own adulterous child, 
and hawged accordingly. When ſhe was cut down 
from the gibbet, ſhe was dead to all appearance; 
and therefore her friends were ſuffered to carry her 
off in a cart. While they were upon the way, ſhe 
diſcovered ſome ſymptoms of life ; and, upon proper 
remedies being uſed, perfectly recovered; nor was 
there any attempt made to execute her again. This 
woman's huſband, notwithſtanding all that hap- 
pened, inclining to take her home, conſulted 


his pariſh«miniſter ; who would not allow him to 


cohabit with her, till they were married over a- 


gain; which was certainly being over ſcrupulous ; 
for the refolutive condition in the marriage-con- 


tract, ill death Gall part you, had not exiſted. 
Had ſhe once been actually dead, and then, like 
Lazarus, reſtored by a miracle to life, there can be 
no doubt that the marriage was diſſolved; and that 
any woman her huſband might have married, du- 
ring the period betwixt her death and reſurrection, 
would have been his lawful wife. It is a pretty 
curious queſtion, if Lazarus, after bis reſarreRion, 


could 


gonad amd was © 
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a moment before the fatal hour arrives; 

but the longer the delay is after that time, 
the greater favour is done him, It would 
ſeem however, that no criminal ought to 
be executed in the dark * ; for there would 
be fome riſk, that an innocent perſon, either 
from accident or deſign, might be made to 
ſuffer for the guilty. Beſides, the great 
deſign of a public execution, is to ſtrike 
terror into the ſpectators: now, this end of 
it would be loft, if it was gone about in 
the dark, becauſe the multitude could not 


behold the unhappy ſufferer. 


could have reclaimed his effects from thoſe to whom 
he had granted a diſpoſition of them, to take ef- 
fect after his death? This queſtion was firſt ſtart- 
ed by Brown, de relig. medici, & 20. It was after- 
wards diſcourſed of at great length by one Ver- 
duyn, in a book intitled, Diſuiſitio jurid. de tgſtam. 
et beredit. Lazari bis mortui, et aliorum bis mortuo- 
rum, Such an extraordinary caſe, no doubt, call- 
ed for an extraordinary remedy ; and therefore 

Puffendorff's determinations which is in favour of 
Lazarus, is certainly juſt. See Droit de nature et 
des gens, III. 6. 6. and Barbeyrac's notes. 


* Excepting ſuch as have been guilty of ſhock- 
ing unnatural crimes. | 
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Some Points of the Jewiſh Law. 
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Ec 


Bligati da ( a Hel 
neccius) ad legem ſervandam, 
ex pacto quidem eſt; ſed eo, 
quo ſemel in legiſlatoriam fan] impe- 
ce rantis poteſtatem conſenſerint, non quo 
< ſingulas leges ſpeciatim approbat“. 
The original « contra between God and 
the Jews is recorded in Exodus T. Mo- 
ſes was commanded to tell them, that if 
they - obeyed the Lord, they would be to 
him a peculiar treaſure above all people, a 
kingdom of prieſts, and an Th: nation. 
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66 


of Pand. pars 1. $ 94. 
F c. 19. 


Moſes 
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'Z | Moſes accordingly laid this propoſal be- 

fore the elders of the people, who all in 

one voice conſented to the theocracy, and 
2 promiſed „ their conduct by the 

laws which God ſhould preſcribe. So chat 
we may well apply to the law of Moſes, 

that paſſage of Demoſthenes, which 1 Is thus 

tranſlated by a Roman lawyer. 44 "LEY 

« inventum ac munus Dei eſt; e 
« vero prudentum hominum, communis 

6“ ſponſio civitatis *.” 

WMe are told, that Moſes. wrote the law 
in a book, which was depoſited in the ark. 
Some think, that had this book been tranſ- 
mitted to us, we would have found, that 
in it the law was more properly ar- 
ranged, and more fully explained, than 

it is in the four. laſt books of the Pen- 
tateuch. Be this as it will, the manners, 
bargains, and cuſtoms, which are often ve- 
ry minutely deſcribed in Geneſis, diſcover 
to us many parts. of the patriarchal law, 
of which, it is plain, Moſes has tranſcri- 
bed ſome into his ſyſtem, and others have 
been continued in force by the N 


* L, 2. ff. de leg. 
of 


__ the people. : Thus, : for example, the 


law of Moſes, which ordains a man to 
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marry the wife of his brother, who died 
childleſs, appears evidently, from the ſto- 
ry of Judah and Tamar *, to be tralatium. 
And it is owing to a circumſtance of Ja- 
cob's wreſtling, that © the children of 
* Ifrael eat not of the ſinew which ſhrank, 
* which is upon the hollow of the thigh, 
unto this day; becauſe he touched the 
hollow of Jacob's thigh,” + JE 
The law of Moſes is to be promulga- 
ted, by reading it publicly l, by incul- 
cating it privately, 'aad by inſcribing it on 
great ſtones, to be erected for that pur- 
poſe , very plainly,” i. e. as a Roman 


lawyer e have expreſſed it, unde ae 
_ rette . paſſet Tt. 


* G. xxxviii. 8. 4 


+ G. xxxii, 32. 

D. xxxi. 10. 11. 12. vi. 6. 7. 8. 9. 
v9 D. ai. 2.8. 
Tt L. 13. v1. ff. de inſlit. ac. 
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n - ik 
Of Juriſdiction aud j udges . 


OR ſome time after the Tiraelites left 

Egypt, Moſes determined all cauſes 
in Pee but at length, by the advice 
of Jethro his father-in-law, he * choſe 
© able men out of all Iſrael, and made 
them heads over the people, rulers of 
6c thouſands, rulers of hundreds, rulers 
e of fifties, and rulers of tens; and they 
« judged the people at all ſeaſons: the 
* hard cauſes they brought unto Moſes, 


but every ſmall matter oy Judged | 


er themſelves 3 

| 'Thus what are called lation; in the 
Roman law were eſtabliſhed by Moſes. 
“ Relatio eſt quando judex, re ad princi- 
© pem\delata, ex ejus concilio judicat F.“ 


Theſe relationes are not unknown to our 


eccleſiaſtical courts ; for it is very common 
for the preſÞytery to refer a cauſe to the 


„E. xvii. 25. 
. + Hein, Pand. vii. F 260. 
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ſynod, and for the ſynod to refer it to the 


y the Lord Ordinary, are likewiſe ſome- 
thing analogous to them. 

% Thou ſhalt not revile the gods, nor 
te curſe the ruler of thy people *.” 

It is not uncommon for a man who has 
loſt his cauſe, to burſt into paſſionate ex- 
preſſions againſt the judge. The text juſt 
now quoted was probably intended to 
check ſuch indecencies. There is a law in 


Q Hye aſſembly. Cauſes taken to report 
b 


the Pandects very much to the ſame pur- 


poſe : Illud ſciendum eſt, eum qui pro- 
« vocavit non debere conviciari ei a quo 
5 appellat; cæterum oportebit eum plecti; 
e et ita divi fratres reſcripſerunt F.“ : 
When falſing of dooms was in faſhion I 
with us, very injurious and reproachful ex- 
preſſions were by ſtatute made the ſolennia 
verba of proteſting for appeal, 1429. 
c. 116.; but afterwards theſe hard words 
were aboliſned, and more becoming ones 
ſubſtituted in their place, 1503. c. 99. 


* E, xxii, 28. + L. 8. ff. de appell. 
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H E woman ſhall not wear that 
which pertaineth unto a man, 
weiche! ſhall a man put on a woman 8 

% garment . 

If the ſexes were allowed to dreſs indiſ- 
criminately, many very ridiculous and 
dangerous conſequences would enſue: and 
therefore, if a man ſhould go-about in the 
habit of a woman, or a woman in that of 
a man, they ought to be puniſhed, either 
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as being guilty of falſchood, of which | l 

their crime is a ſpecies, or otherwiſe ac- N 
cording to the circumſtances of the caſe . 

| | The ü 

| 


* D. xxii. 5. | 

+ © Deailleurs il eſt dhlionntte, meme ſelon 
& le droit naturel, qu'un homme fe ſerve d'un 
“ ajuſtement, qui, en vertu d'une coiitume fort 
& ancienne, ſert a diſtinguer le ſexe feminin d'avec 4 
_ maſculin.“ See Barbeyrac, note 4. on & x. i 
Ur. v. e, 3. Droit de naturt et des gens. So that 

2 | there 
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The author of the Cauſes Celebres in- 


forms us, that a French woman, who had 
been declared an hermaphrodite, in whom 
the male ſex was prevalent, by ſome un- 
{ſkilful ſurgeons, was ordained, by the ma- 
giſtrate of the town in which ſhe lived, 
quelle le ſe nommeroit Arnaud de Ma- 


© laure, et ſeroit habille en homme, avec 


« defenſes de prendre habit de femme, 
*« à peine de fouet *,” 

In maſquerades, and on 1 theatre, 
ſuch diſguiſe is aſſumed with impunity; 
becauſe it is dropt when the entertainment 
is over, and conſequently no body can be 
deceived or hurt by the metamorphoſis. 


there is no neceſſity for ſeeking a reaſon for this 


law from ſome of the Heathen cuſtoms, with Spen- 


cer, de legibus Hebræorum, lib. 2. c. 17. 


gee the caſe intitled, Fare hermaphrodite. 


OBS. 


conſidered, not as perſons, but things, 


were of the ſame kind. : | 


Obſ. 4. the Jewiſh Law. 1717 


0 „ . 


Slaves. 


| HE power of maſters and parents a- 
mongſt the Hebrews ſeems to have 
been originally as unlimited, but, in pro- 
ceſs of time, to have been nearly as much 
retrenched, as it was amongſt the Romans. 
In the early ages of Rome, ſlaves werc 
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and abandoned by the law to the capricious 
tyranny of their maſters. The ſlaves of 
the patriarchs were treated much in the 
ſame manner. When Sarah complained to 
Abraham of Hagar, his anſwer was, Be- 
hold thy maid is in thy hand, do to her 
« as it pleaſeth thee ;?* ſo that it is plain, 
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he looked upon her as a res mancipr. 0 
From this paſſage we may alſo gather, that | 

the wives of the patriarchs had a peculium, pi 
as the wives of ancient Rome. Hagar was | 


* 


a ſervus peculiaris; and the maids of Re- 
becca, Leah, Rachel, Sc. no doubt, 
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The Roman maſters, under the empe- - | 


rors, were deprived of the power of life 


and death, which they formerly had over 
their ſlaves, and allowed only to chaſtiſe 
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them for their miſbehaviour. Ex con- 


ſtitutione divi Antonini, qui ſine cauſa 
ſervum ſuum occiderit, non minus pu- 
niri jubetur quam ſi alienum ſervum 
occiderit. Sed et major aſperitas domi- 
norum <ju{dem principis conſtitutione 
coercetur. Nam Antoninus conſultus 
a quibuſdam præſidibus provinciarum de 


his ſervis qui ad ædem ſacram vel ad 


ſtatuam principum confugiunt, præcepit, 
ut, ſi intolerabilis videatur ſæœvitia domi- 


* norum, cogantur ſervos ſuos bonis con- 


ditionibus vendere, ut pretium do- 
minis daretur ; et recte; expedit enim 
reipublice ne ſua re quis male utatur *. 
Moſes reduced the power of maſters 


under the following regulations. If a 


«Cc 


cc 


cc 


man ſmite his ſervant or his maid with 
a rod, and he die under his hand, he 
ſhall be ſurely puniſhed ; notwithſtand- 


* $ 2, Inſt, de his qui ſui, 


Fi ing, 
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“ ing, if he continue a day or two, he 
ſhall not be puniſhed, for he is his mo- 
= < ney. And if a man ſmite the eye of 
e his ſervant, or the eye of his maid, that 
ce it periſh, he ſhall let him go free for 
de his eye's ſake: and if he ſmite out his 

q 


L 


* 


% man- ſervant's tooth, or his maid ſer- 
“ yant's tooth, he 1 let him go frec - 
4% for his tooth's ſake *. 

The beating out a pl eye would 


probably have been reckoned iniolerabilis ; 

| Jevitia by the Roman lawyers; for © yul- ; 
WY © neris magnitudo atrocitatem facit, al | 
| quando locus yulneris, veluti oculo Per- ; 
| & cuſſo,” 1.8. ff. de injur. But they would ö 
have differed from Moſes about the beating 5 

out of a ſervant's tooth; becauſe, . Cui : 

« dens abeſt, non eſt morboſus; magna e- h 

nim pars hominum aliquo dente caret, ne- ; 

ce que ideo. morboſi ſunt, præſertim cum f 

ce {ine dentibus naſcimur; nec ideo minus a 

« {ani ſumus, donec dentes habeamus, alio- ; 

+ quin nullus ſenex ſanus eſſet,” J. 11, F. : 

de ædil. editto, | 

2 E. XXi.. 20. 21. 26. 27. 1 
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All flaves who were Hebrews, and not 


ſtrangers, were ſatu liberi ; they became 


free at the jubilee *. Sratu liberi are de- 


fined to be qui ſtatutum in lempus vel con- 


ditionem libertatem habebant. 

Servi vicarii ſeem to have been known 
even in Noah's time : he lays, © Curſed 
be Cham, à ſervant of ſervants ſhall he 
be unto his brethren +? 


r 


9 1 


Parents and Children. 


T may be concluded, from Jacob's bar- Þ 
gain with Laban || about his two daugh- | 
ters, that in thoſe days a father had the 
power of ſelling his children. - 
It would likewiſe ſeem, that fathers had 
the power of life and death over their chil- 
dren at that time: for Reuben, that he 
might perſuade his father to permit Benja- 
min to go along with the reſt of his bre- 


* = XXV, 40. | T G. ix. 25. 
. xxix. 15. 18. 
thren 
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thren to Egypt, ſays, Slay my two. fons 
« if I bring him not to thee *.”. 

The power of the Roman fathers, 
which was at firſt abſolute and deſpotic, 
was greatly curtailed by the emperors, 
who reduced it to the power only of cor- 
rection. Moſes introduced a like reforma- 
tion amongſt his countrymen T“. 

Upon reading the ſtory of Schechem 
and Dinah, one is apt to imagine, that, by 
the patriarchal as well as by the Roman 


law, the marriage of a child was null with- 
out the antecedent conſent of the father. 


As Shechem had Dinah in his power, and 
had debauched her, it is impoſſible to be- 


eve, that ſhe would have refufed to mar- 
ry him. It is the conſent of her father 


which he labours to obtain: © Aſk he ne- 
ver ſo much dowry and gift, I will give 


6 e as ye || ſhall ſhall ſay unto 


* 
Ae; 


G. xlii. 37. 1 D. xxi. 18. 19. 

| From the plural number being here uſed, 
and from the ſons. of Jacob anſwering Shechem, 
ſome have been led to think, that the conſent of 
brothers was required rather thay that of parents. 


But 
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« me; but give me the damſel to wife *; 
which demonſtrates, that he imagined the 
conſent of the father was neceſſary to make 
a valid marriage. Yet there are ſeveral o- 
ther paſſages in ſcripture that ſeem to de- 
feat this doctrine. We read, that Eſau 
« took to wife Judith the daughter of 
«© Beeri the Hittite, and Baſhemath the 
* daughter of Elon the Hittite, which 
<«« were a grief of mind to Iſaac and to 
% Rebecca T. This ſuppoſes that the 

marriage was valid. There is another ob- 
ſtant text: Rebecca ſaid to Iſaac, I am 
« weary of my life, becauſe of the 
« daughters of Heth; if Jacob take a 
« wife of the daughters of Heth, ſuch as 


But it is plain from the whole paſſage, that Jacob's 


conſent was fought, not theirs. In verſe 6. it is 
faid, © And Hamar the father of Shechem went 
% out unto Jacob to commune with him; and in 
verſe 17. it is ſaid, If ye will not hearken unto 
« us to be circumciſed, then we will take our 
« daughter, not our fiſter. From which it ap- 
pears, that they treated in their father's name. 
See Crit. exp. of the Pent. | 
1 + G. xxvi. 34. 35. 


« theſe 


TY" 8. 
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« theſe which are of the daughters of the 


« land, what good ſhall my life do to 
« me*?” which hkewiſe ſeems to ſup- 
poſe, that Jacob could marry without the 
conſent of his father. However, Moſes, 


in a caſe preciſely the ſame with Dinah's, 
makes the father's conſent OP ne- 
ceſſary. See E. xxii. 16. 17. | 

That the paternal power was ended, 


and the children forisfamiliated by mar- 
riage, may be inferred from the text, 
which ſays, © Therefore ſhall a man leave 


„% his father and his mother, and cleave 
* unto his wife T. 


4% Thou ſhalt not hs a kid in his 


* mother's milk |” This, in the opi- 


nion of ſome, was enacted in contradiction 
to a Heathen rite or ceremony ** ; but 


the ſhocking barbarity of ſeething a kid, 
or indeed any other creature, in its mo- 


ther's milk, was of itſelf a ſufficient rea- 


ſon for the prohibition, I find a very in- 


G. xxvil. alt. + G. ii. 24. 
D. at. = HT 
** See Spencer, de legibus Hebræorum, lib. 2. 
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genious allegorical explication of this text 
in one of the ſpeeches in parliament, oc- 
caſioned by the famous caſe of ſhip: mo- 
ney: Lou may pleaſe to remember, 
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(ſays Mr Waller), that in the old law 
they are forbid to ſeethe a kid in his 
mother's milk; of which the received 


interpretation is, that one ſhould not uſe 


that to the deſtruction of any creature, 
which was intended for its N 
eon? 


OBS. VI. 
Firſt ben. 
N caſe (fays Lied Banker): two ſons 


are born at one birth, and it cannot 
be proved which of them was firſt 


brought forth, the queſtion is, How 
the eſtate ſhall go? It would ſeem moſt 
probable, that, ſince the primogeniture, 


that would give the privilege to the ane 


See the ſtate-trials, vol. 5. p. 303. | 
% over 
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1 | | | 
* over the other, cannot be proved, they 


„ muſt be conjoined in the ſucceſſion *.“ 
There ſeems to be an inaccuracy in the 
An here; for wherf two males are 


born at one birch, and when | it can be pro- 


ved which of them came firſt into the 


world, the elder is preferred to the young? +. 
er; becauſe he was firſt born, not becauſe 


he was firſt begotten; by birthright, not 
by primogeniture. 
We read in ſacred hiſtory, FED when 


Tamar was in labour, “twins were in her 


„ womb; and it came to paſs when ſhe 
T 1 that the one put out his hand, 
« and the midwife took and bound upon 
« his hand a ſcarlet thread, ſaying, This 
came out firſt: and it came to paſs, as 
« he drew back his hand, that behold his 
<« brother came out; and afterwards came 


ce out his brother that had the ſcarlet thread 


a 


upon his hand F.” The child who put 
out his hand was, in the midwife's opinion, 


the firſt born; and ſhe judged rightly ; for 
the firſt-born of every animal is defined by 


II. 204. n. 
= G. xXxviii. 27. & gg. | 
God 
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_m himſelf to be every thing that o- 


t peneth the matrix in all fleſh *.” Now, 
the child who thruſt out his hand, opened 
the matrix, and conſequently was the firſt 
born. The Civil law fays, © Nati ſunt 


% qui vivi ex utero prodierunt ; but this 


definition will not enable us to decide 
which of Tamar's twins ought to be rec- 
koned to have come out firſt. It may be 
thought, that, from the analogy of 1. 44. 
pr. d. de relig. the Roman lawyers would 
have looked upon the child whoſe head 
firſt came into the world as the firſt born, 

though he had drawn back, and not come 


completely out till his twin- brother had 


done ſo before him. Paulus, in the text 
juſt mentioned, gives it as his opinion, that 
if the different members of any corpſe are 
buried in different ſ pots, each of theſe ſpots 
does not become religioſus ; but * illum 
% (locum) religioſum eſſe ubi quod eſt 
«« principale conditum eſt, id eſt, caput 

ce cujus imago fit unde cognoſcimur. 

L. xviii. 15. | 

+ Hein, Pand. I. 5 126, 
OBS.- 
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O B S. VII. 
Of the Egyptian loan. 


HE Iſraelites, when about to leave 
Egypt, borrowed * jewels of ſil- 
ver, and jewels of gold; and the Lord 
gave the people favour in the fight of 
« the Egyptians *.” 
Theſe jewels they never reſtored, nor 
indeed had they any ſuch intention when 

ö „ they aſked a loan of them. The divine 
warrant which they had for this artifice, 
is the only true excuſe that can be made 
for them. Some people ſay, that there 
= were conſiderable arrears of wages due to 
them by the Egyptians, which they refu- 
ſed to pay, and therefore the Iſraelites 
were obliged to uſe this ſtratagem: but 
though all this were true, yet it would 
not juſtify the deceit, which cannot be 


| * g. 41 2+ 3. 


. 
; 
5 
? 


2 
1 e 


Como 
. * ** 


* 4 
*% ” 


pov „ r * 
— AD 68 4 C NEO PR On 


| 
| 
| 
| 
l 
| 
l 
6 


182 Obſervations on Obſ. 7. | 


looked upon as dolus bonus, Voet * very 
juſtly affirms, that he who refuſes to re- 
ſtore what he has borrowed, is guilty of a 


more aggravated breach of faith, than a 


depoſitary who declines to return what was 
committed to his cuſtody. ! Non minus, 
imo magis fidem frangit, qui, accepto ac 
« finito beneficio, non reddit quod ſe reſti- 
« turum promiſerat, uti id in commodato 
«« contingeret, quam qui, nullo accepto 
e beneficio, ſed potius præſtito officio, de- 
& clinat rei ex conventione reddendæ re- 
& ſtitutionem, quod in depoſito fieret T. 

e 


* Comm, ad tit. Comm. n. uit. . 
There is a caſe ſomething ſimilar to that of 


the Iſraelites put in 1. 27. D. de pign; act. Pe- 


% tenti mutuam pecuniam creditori, cum pre manu 
C debitor non haberet, ſpecies auri dedit, ut pi- 
% gnori apud alium creditorem Poneret : M$ Jam ſo⸗ 
ce Jutione liberatas receptaſque eas is, qui ſuſ- 
«« ceperat, tenet, exhibere jubendus eſt; quod {i 


% etiam nunc apud creditorem creditoris ſunt, vo- 


% luntate domini nexæ videntur. Sed, at liberatæ 
& tradantur, domino earum propria actio adwerſus 
cc ſuum crediterem competit. Upon a principle of 
the like nature proceeds, if I am not miſtaken, 


the deciſion obſerved by Falconer, vol. 1. Ne 129. 


Lots Richard 
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The Iſraelites were commanded to bor- 
row jewels of ſilver, and jewels of gold, 
probably with a view to the make of the 
ark,” and the prieſt's dreſs; which were 
to be formed of very ſplendid materials, 
and embelliſhed with the precious ſtones 
and metals. Accordingly, when the con- 
ſtruction of the ark was begun, the peo- 
ple were deſired to contribute; and they 
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« Richard Toglis mariner wrote from London, to 
„Janet Young his mother at Dunbar, that he in- 
« tended to remit to her fix guineas, if he knew 
« of a proper method to do it; and ſhe having 
© thereupon adviſed Charles Fall merchant in 
« Dunbar; Inglis, upon that advice, paid the mo- 
© ney to Claud Johnſton, Mr Fall's correſpondent, 
« either upon his draught on Mr Fall payable to 
Janet Young, or upon a receipt. Janet Voung 
« coming to demand the money, was told, that 
« ſhe was debtor to Mr Fall and company for 
<< houſe- rents by decreets, which behoved to com- 
« penſe her claim. Some objections were made 
* to the decreet; but the point on which the Lords & 
« determined the cauſe, was, that Mr Fall having 
% adviſed the remitting the money in this way, 
© which was acknowledged by a petition in pro- 
ce ceſs, and which money was intended by the ſon 
« for his mother's ſupport, he Was in mala fide to 
4 oppone the compenſation,” 


* + came, 
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came, © both men and women, as many 
« as were Willing-hearted, and brought 
«© bracelets, and ear-rings, and rings, and 
e tablets, all jewels of gold *, Se. 

When a Hebrew ſlave became free, his 
maſter was ordered not to let him go away | 
empty: Thou ſhalt furniſh him liberal- Vi 
ly out of thy flock, and out of thy WR 


«6 — out of thy wine - preſs: of 


that wherewith the Lord thy God hath 
«« bleſſed thee, thou ſhalt give unto him. 
And thou ſhalt remember, that thou waſt 
« a bondman in Egypt T. Here there 
is a plain alluſion to the Egyptian loan. As 
the Iſraelites, who had been bondmen in 
Egypt, got, when they departed from it, 
ſome of the moſt valuable things the E- 
gyptians had; ſo they, when a ſlave left 

them, were commanded to give him part 

of the beſt things which their houſe ſnould 
afford. Poſſibly the maſter was injoined to 

favour the ſlave with theſe gratuities, that 
he might have ſomething wherewith to be- 
gin the world anew, and maintain a. mi 


E. xxxv. 22. i 1 5 xv. 13. 1 


ly. 
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ly. The fame reaſon gave riſe to the e- 
dict of the Roman pretor, Quod cum eo 


« tio indulgendi filio hoc competentiæ 
% beneficium videtur fuifſe, ut filio ſuc- 
« curreretur novam familiam inſtituenti, 
« cuyjus caput futurus eſt, ad quod multa 
« impendia deſiderantur *.“ 


* 


0 B.$ vm 


Sale 


as we have in Geneſis an account of many 
fales, we may learn the principles upon 
which the patriarchs bought and fold, and 
by which, no doubt, their coke were 
guided in their dealings, 

Abraham, when buying the cave of 
Machpelah + from Ephron, ſays, * For 
as much money as 2b is worth he ſhall 


®* Voet, comm. ad tit, Quod cum eo, n. ule 
NH + G. xxiii. 9. & ſeqq. 


Q 3" < give 


qui in aliena poteſtate eft, &c. © Ra- 


ouch the law of Moſes i is far from 
being full upon this contract, yet 
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« give it me; and upon Ephron's tell- 
ing him it was worth 400 ſhekels of ſilver, 
he © weighed to Ephron the ſilver which 
* he had named in the audience of the 
«« ſons of Heth, 400 ſhekels of ſilver, 
% current money with the merchant.” 
Hence we ſee it was Abraham's notion, 
that pretium debet eſſe verum, juſtum, cer. 
tum, et in pecunia numerata conſiſtere, which 
are its requiſites by the Civil law. 


From the unequal bargain betwixt Eſau J* 


and Jacob, by which the former ſold his 


birthright to the latter for a meſs of pot- 
tage, it may be conjectured, that /z/io 


enormis was no more a ground of voiding 


a a bargain amongſt the patriarchs than it is 


with us. By the law of Moſes, „If thou 
„ ſell ought unto thy neighbour, or buy- 
*« eſt ought of thy neighbour's hand; ye 
< ſhall not oppreſs one another : that 


is to ſay, ſale is a contract bone fider; and 
perhaps this text meant to derogate from 


the former practice, and make lid enor- 


mis a good ground of reduction. 


* G. xxvi. 19. & ſeqq. 
T L. xxv. 14. | 
OBS, 
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O: B A N 
De acguirendo rerum dominio. 
A Fier the flood God faid to Noah, 


The fear of you, and the dread 
« of you ſhall be upon every beaſt of the 


earth, and upon every fowl of the air, 
« upon all that moveth upon the earth, 


% and upon all the fiſhes of the ſea; into 


« your hand are they delivered *,” That 


is, in other words, . 'Fraditionibus, non 
„ nudis pactis, dominia rerum transferun- 
e tur,” 1. 2. C. de pactis. 


7 
/ 


„ 
Mandate. 


10 HE Lord ſaid ind Moſes, Lo, 


cc 


. in te 


* the 


a 
= * . 
. FS — 


8 
— 3 
. —— 


I come in a thick cloud, that 


5 
1 
. 
9 
pl 


ALE 2 = 

2 (vo II 
. 5.3 4 
my G . 7 


De ES AS 


Es 


3 
2 


* \ -— =" > nt one Ps. 9 1 * 5 > 
R ' 2 n r 8 12 = 
22 8 co, res, 1 b 
LEE Se nt — — — 
P bl \ \ 


Rhone” 


* 0 222 
8883 TEES 
ay > 2 2 


r 2rheng ones of 


— 


— 


— 


— — — 2 2 
—— — — þ nc. ares wu — 


— P32 


mw 


x 


1 


—— — . 
> = _ 5 r. q Kr as 
Wane 8 — 
rr .. e 


— 


W —_— 
— —— 


* 
—— 


— 


9 
| 
4 
7 
. 
23 


eee 3 e 4 — 2 — 2 <p == — 
FEC e te FEE > GEE ASA ped STEAS, 


OY 


— P 2A p — OE A — » ny — 
8 5 — S ————— r 
99 b — E — = wr 4 » WSSt rug a»  — D — 2 Py 

a 2 —— 4 = \ — 7 „ 
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4 dhe people may hear when I ſpeak with 


* thee, and believe thee for ever.“ 


'This was in effe& giving a tacit mandate 


to Moſes; for ſuch mandate is underſtood, 


*« {i quis præſens negotia ſua geri patitur,” 
I. 53. ff. de mandato. 

Abraham gave his ſervant a commiſſion 
to get a wife for his ſon Iſaac +: A com- 
miſſion of the like nature occurs in J. 34. 
pr. d. de R. N. Generali mandato quæ- 
* rendi mariti filiæ familias, non fieri 
* nuptias, rationis eft : itaque perſonam 
„ ejus patri demonſtrari, qui matrimonio 
conſenſerit, ut nuptiæ contrahantur, ne- 
« cel eſt. a 


1 


Servi. ue. 


Egal ſervitudes (layn Mr Erſkine) 
are eſtabliſhed by ſtatute or cu- 


Fe 


* ſtom, from conſiderations of, public po- 


— . -. -. + G, xxiv. 
« licy; 


Obſ. 72. the Jewiſh Law. 189 


« licy; among which may be numbered 


the reſtraints laid upon proprietors of 
ce tenements within the city of Edinburgh, 
6 by 1621, c. 26. & 1698, 3 

A legal ſervitude was impoſed by Moſes 


on all houſes: When thou buildeſt a 


« new houſe, then thou ſhalt make a bat- 


„ tlement for thy roof, that thou bring 
“not blood upon thine houſe, if any man 


6 fall from thence . 


0 B 8. XII. 


of Ms 


ee F a woman alſo vow a vow unto the 


1 Lord, and bind herſelf by a bond, 
« being in her father's houſe, in her 
% youth; and her father hear her vow, 
and her bond wherewith ſhe has bound 


* 


5 


„ peace at her: then all her vows ſhall 


* ſtand, and every bond wherewith me 


* Th 9. 1. | + D. xxii. 8. 
* bath 


her ſoul, and her father ſhall hold his 
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hath bound her ſoul, ſhall ſtand. But 2 


if her father diſallow her in the day 


that he heareth, not any of her vows, 
or of her bonds wherewith ſhe hath 
bound her ſoul, ſhall ſtand : and the 
Lord ſhall forgive her, becauſe her fa- 
ther diſallowed her *,” The ſame diſ- 


tinction is made as to the vows of a wife. 
L. 16. ff. ad Set. Maced. bears ſome re- 
ſemblance to this conſtitution of Moſes: 


0 
ce 
«c 
cc 
cc 
ce 


cc 


ce 


CC 


Si filius familias, abſente patre, quaſi 
ex mandato ejus pecuniam acceperit, 
caviſſet, et ad patrem literas emiſit, ut 


eam pecuniam in provincia ſolveret: 


debet pater, fi actum (filii ſui) impro- 
bat, continuo teſtationem interponere 
contrariæ voluntatis.“ 


o BS. XIII. 
Deathbed. 


ND Iſrael faid unto Joſeph, Be- 
hold, I die; but God ſhall be 


* N. xxx. | 
&« yith 
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« with you, and bring you again unto the 


% land of your fathers, Moreover, I 
ce have given you a double portion above 
« thy brethren, which I took out of the 


* hand of the Amorite, with my {word 


* and with my bow *.” 


This paſſage has induced many to Wee 


that, in Jacob's days, conqueſt might have 
been diſponed ad libitum on deathbed. 


« In ſacra hiſtoria, (ſays Craig ), Jacobus 
« patriarcha, agrum quem ab Amorrheo 
e arcu et gladio juſto bello acquiſiverar, 


Joſepho extra ſortem reliquit; unde 
0 plerique non obſcure colligunt, licere, 


% in conquæſtu, primogenito liberorum 
“ præjudicare, et conquæſtum cui velit pro 
“ arbitrio relinquere.“ 


* G. xlviii. 21. 22 
F Lib. 2. tit. 1. $ 10. - 
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3 
3 
3 


1 
Theft. | 


Hen thou comeſt unto thy neigh- 
bour's vineyard, then thou 
% mayſt eat grapes thy fill, at thine own 
% pleaſure; but thou ſhalt not put any in 
c thy veſſel. When thou comeſt into the 
« ſtanding-corn of thy neighbour, then 
thou mayſt pluck the ears with thine 
«© hand; but thou ſhalt not move a ſickle 
« unto thy neighbour's ſtanding- corn *.“ 
Some reſtri& this permiſſion to poor la- 
bourers who wrought in the vineyards, - and 
who, ſay they, have ſurely as good a title 
to eat grapes, when working at the vintage, 
as the ox has to eat the corn when treading it 
out; and they underſtand 1 Cor. ix. 7. as be- 
ing an alluſion to this law: Who planteth 
* a vineyard, and eateth not of the fruit 
* thereof? or who feedeth a flock, and eat. 


. N 25. 
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« eth not of the milk of the flock ??” But 


others, with more juſtice, extend this law 


to all travellers, whom they allow to ſtep 
into a field or vineyard, and take what is 


neceſſary for their refreſhment. 


This law ſeems to treat de furto rei mi- 


nimæ. Some things are of a value ſo trifling 
and inconſiderable, that it would be abſurd 
and ridiculous to puniſh him whoſteals them 
as a thief. The intention of this law was, 
to fix, in ſome TR what theſe things 


Were. 


furto rei minimæ, gives it as his opinion, 
that the actio furti is not competent againſt 
him who ſteals mere trifles, becauſe it 
brands with infamy every perſon whom it 
reaches ; and therefore he, in this caſe, al- 
lows only of an action upon the caſe (in 
Factum) for reſtitution, and very proper- 
ly adduces in ſupport of this notion, L. 3. 
$ alt, L. 10. 11. ff. de dolo malo. Which 


texts refuſe the abi de dols, © fi modica 
« ſumma ſit;ꝰ becauſe the afio de do- 
5 „ | 


ts 


— 


Bynkerſhoek, a Dutch lawyer, in one 
of his Obſervations, which is intitled, De | 
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to Iikewiſe carries n along with it *, 
| 4 That 


oe 3 non "Ho res magni momenti 
in privatorum eſſe ſolent patrimonio, verum et mi- 
nimi, harum quoque furtum fieri credendum eſt, 
cum omnis rei alienæ eſſe queat furtum. Quod 
adeo verum eſt, ut non modo qui alienam. galli- V* 
nam ſubtraxerit, fur fit, 5 16. uf. de R. D.; ſed | 
et qui ex aliena ciſterna aquam hauſerit, rt. a 
& 5. ff. de furt. Quam furti ſpeciem noſtra me- 3 | 
moria exercitam, et magnas de ea turbas vidi. 3 
Quoem vero, ob infamiæ notam, gravior fit furti 
condemnatio, quam ut ob rem minimam obtinere 
videatur poſle, furti actionem eo nomine dandam 
non exiſtimem. Quamvis igitur largiamur fur- 
tum etiam minimorum eſſe, non tamen continuo 
largimur, ob ea quæ minimi ſunt actionem furti 
dandam. Fortiſſimum autem ejus ſententiæ argu- 
mentum eſt in actione de dolo, quz commiſſo li. 
cet dolo, non tamen paſſim indulgetur nec in primis, 

: fs modica ſumma ſit, L. 3. F lt. L. 10. 11. F. de dbl. 
mal. Quod doli actio ſit famoſa, nec eſt ut temere 
projiciamus exiſtimationes hominum, non prodita, 
ut diximus, ullibi ob furtum minimorum actione 
furti; neque enim præciſe licet colligere, fur eſt, 
ergo furti tene tur, eum teneantur quoque furti qui 
fures non ſunt, et contra. ſpicas vellunt, fi 
in agris juxta viam aut per quo s iter eſt, ' fures non 
ſunt, ſi animi gratia vellant, ut fere eſt; prætereun- 
tzum conſuetudo; ſed fi Jucri gratia, fures ſunt, 


quamvis furti non teneantur. In vellicationem e- 
qu id em 
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MY Thar paſſage of Regiam Majeſtatem *, 
' which is commonly called The law of Bur- 


denſeck, is very much of Bynkerihoek's 


way of thinking. By it, he who ſteals a 


ſheep or calf, -or as much meat as he. can 


carry on his back, is not liable to an accu- 


ſation for theft, but only to an action for re- 
ſtitution, ** For the thift of ane calfe, or of 
« ane ſcheip, or for ſa meikil meat as ane 
* man can beare upon his back, na court 
e ſould be halden (to puniſhe the doer 
<« heirof as ane theif); bot he in quhais land 


* 


quidem conſenſiſſe videntur, qui ad viam ſerunt; 
at ille conſenſus vellicantem, ſi lucri cauſa vellat, 


non a furto abſolvit, ſed ab actione furti, arg. ; 


J. 46. $8. F. de furt. Qui ex agro non ad viam, 
lucri ergo, vellant, fures ſunt 5 nec civiliter eſſe 


deſinunt, quamvis ob famem vellant. Quod autem 
generaliter abſolvantur, in C. 26. de conſerve. Diſ- 


tinct. v. ex juriſprudentia Judaica eſt, ut Moſes do- 
cuit, libro v. c. xxxiii. 5 25. niſi dicas ab- 
ſolvi, quatenus ſabbathum non violarint, ut hæc 


ſuggerunt evangelia, et c. 4. x. de R. I. At- 


que hæc ita ut probem ob furtum minimorum, 
non aliam actionem videri dandam quam quæ in 


factum eſt, c. OZ lib. 1. ob. 3. p. 20. et 
leit = 


1 Lib. 4. c. 16. 


R 2 « me 
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« the thief is taken, fall have off him ane 1 
« ſcheip, or ane kow, and mairover, the | 
«« thief fall be fcurged ; becauſe it is ſta- 
„ tute, than na man fall be hanged for 


c ane leſs fault then for twa ſcheip, 


„ whereof ilk ane is worth ſaxtene pen- 
*« nies.” See further as to the queſtion, 


How far neceſſi ity is an excuſe for theft ? 


and as ta this text from the law of Moſes, 
Hale's pleas of the crown, vol. 1. p. 54. 


1 


Holy oil, 


« Mou ſhalt anoint Aaron and his 


14 


ſons, and conſecrate them, that 


ad "5k may miniſter unto me in the prieſt's 


a 


c 


office. And thou ſhalt ſpeak unto the 
children of Iſrael, ſaying, This ſhall be 
e an holy anointing oil unto me through- 
* out your generations. Upon man's fleſh 
«« ſhall it not be poured, neither ſhall ye 
% make any other like it, after the com- 
«« polition ' 


c 


.- 0 


— 
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«© poſition of it: it is holy, and it ſhall be 
holy unto you. Whoſoe ver compound- 
eth any like ir, or whoſoever putteth a- 
4 ny of it upon a ſtranger, ſhall even be 
* cut off from his people *. 
This holy oil was focrercd from enen 
uſe, with as much anxiety as the ſarrum 
encauſtum with which the emperors ſign- 
ed their reſcripts, and which was made co- 
Ci muricis et triti conebylii ardore. © Hanc 
autem ſacri encauſti confectionem nullt 
« fit licitum aut conceſſum habere aut 


c quærere, a quocunque ſperare, eo vi- 


* delicet, qui hoc aggreſſus fuerit tyran- 


nico ſpiritu, poſt proſeriptionem bono» 
S © rum omnium, capitali non immerito pœ - 


na a plectendo, L. 6. C. de —_ refer. 


0 BY R. M. 
Higb treaſon, 


vi is evident from the Ps ſtrain of 
the Old Teſtament, that the great end 


21 . 30. et ſeqd · | 
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of bringing the Iſraelites out of Egypt, and 
of deſtroying the Canaanites, was to eſta- 
bliſh a nation which ſhould embrace and 
preſerve inviolate the belief and worſhip 
of the one true God. Before the law was 
delivered to Moſes, the theocracy was ſo- 
lemnly ſettled in the manner narrated a- 
bove *: ſo that it was a neceſſary conſe- 
quence, that any injury or affront offered 
to the Supreme Being, behoved to be a- 
mongſt the Jews, what the crimen læſæ maje- 
ſtatis is in other countries. 
Majeſtas is the ſupreme power of eve · 
ry ſtate ; hence he who is guilty of any 
; offence againſt it, falls into the crime of 
treaſon, This crimen læſæ majeſtatis, was 
by the Roman law divided into crimen 
perduellonis, et crimen majeſtatis, taken in 
a more limited ſenſe. He was guilty of 
the firſt who attempted any thing, Beſtili 
animo, againſt the ſafety of the ſupreme 
power. He was guilty of the ſecond, who 
did any thing with an intention to diſho- 
nour and affront the ſupreme power, e. 2+ 


* Obſ. 1, I Heinec ff. h, t. 
| by 
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TJ by demoliſhing the ſtatues of che emp e | 


rors, or ſpeaking diſreſpectfully of them. 

In the ſame way, he who inſtigated the 
people to ſerve other gods, he who fol- 
lowed wizards, or who was, or pretended 
to be himſelf a wizard, was guilty of the 
ſame crime, with what is called perduel- 


A | lion in the Civil law, and high treaſon 
with us: for, in reality, ſuch perſons were 
rebels, and ſet up another pretended ſu- 


preme power, in oppoſition to the ene al- 
ready eſtabliſhed by law; hence they were 


= juſtly condemned to * He who curſed 


God, was, for the ſame ly Tg to. be put 
to death; but he who only takes the name 


of God in vain, is not adjudged to die. 


The law only lays, The Lord will not hold 
bim guilileſs ; that is, Deum ſolum habet ul. 
torem ; the puniſhment is not to be infſict- 
ed by men. And here we may apply the 
rule in J. 7. 1. ad leg. Jul. maj, Nec 


lubricum linguæ ad pænam facile trabendum 


eſt. See likewiſe Lunic. C. Si 2 . 
maledix. | 
As the crime of treafon aims a blow at 
the very being of the ſtate, it is deemed 
EP : the 


| 
: 
| 
! 
| 
4 


200  Obfervations on Obſ. 16. 


the moſt atrocious of all crimes, and pu- 
niſned therefore with the moſt ſtriking 


ſeverity. By the conſtitution of Arcadius 


and Honorius, nudum conſilium, the bare 


intention to commit treaſon, though it has 


not manifeſted itſelf by any ouvert act, 
nay cenſcii filentium, the concealing, and not 
diſcovering a treaſonable purpoſe, which 
has been imparted to one, are both ſub- 
jected to the pains of treaſon. Nor is the 
Jewith law leſs ſevere V. If thy brother, 
the ſon of thy mother, or thy ſon, or 
« thy daughter, or the wife of thy bo- 
„ ſom, or thy friend, which is as thine 


% own ſoul, entice thee ſecretly, ſaying, 
“Let us go and ſerve other gods: thou 
« ſhalt not conſent unto him, nor hear- 
« ken unto him; neither ſhall thine eye 


« pity him, neither ſhale thou ſpare, nei- 
ther ſhalt thou coneeal him” 


TI 0. 


» 
P 
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q 0 B 8 W 1 
indy: 


7 Hofoever ſlayeth Cain, venge 


(8 
66 | 


60 wvenfold8: . 
It ſeems to be a neceſſary Sb on 


from this text, that, in the days of Cain, 


the puniſhment: of murder was not capi- 


tal, nor even corporal ; for a man can die 


but once; and we may ſay of arbitrary 


corporal puniſhments what a Roman law- 
yer ſays ſomewhere of wounds, that they 


cannot be inflicted ad modum et menſuram; 
therefore it would ſeem, that it was pecunia- 
ry. In ancient times, the laws of moſt coun- 


tries puniſhed murder by a fine in money 


or goods. By the old laws of England, 


even he who killed the King might redeem 


his life, upon payment of a certain ſum . 


If one (ſays Moſes) be found ſlain 


„G. iv. 15. 
+ See Hale's pleas of the crown, p. 7. and 
there the notes. 
N « jn 


ance ſhall be taken on him ſe⸗ 
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in the land, which the Lord thy God gi- 
veth thee to poſſeſs it, lying in the 
field, and it be not known who hath 
{lain him; then thy elders and thy jud- 
ges ſhall come forth, and they ſhall mea- 
ſare unto the cities which are round a-. 


bout him that is ſlain. And it ſhall be 
that the city which is next unto the 


{lain man, even the elders of that city, 
ſhall rake an heifer, &c.— And all the 


elders of that city that are next unto the 


{lain man, ſhall wafh their hands over 
the heifer that is beheaded in the valley; 
and they ſhall anſwer and ſay, Our 
hands have not ſhed this blood, neither 


have our eyes ſeen it.. 


In this law Moſes goes upon the pre- 


ſumption, which is the foundation of 1 
Geo, I. c. 18.; by which ſtatute it is pro- 
vided, That any perſon whole trees. are 
ſpoiled or deſtroyed, ſhall recover ſatisfac- 


tion and recompenſe from the next pariſh, 


town, vill, hamlet, or place, unleſs the 


offender is, by the ſaid pariſh, town, ham- 


... & ſeqq. | 
| | ler, 
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let, vill, or place, convicted within fix 
months. A like preſumption had been 
long before introduced into this country, 
by 1669, c. 16.; ; which enacts, That 
whatever damage is done to the highways, 
ſhall be eſteemed and held as done by the 
labourers of the lands adjacent to the high- 
ways; who ſhall therefore be fined by the 
juſtices, reſerving to them to call before 
the juſtices any others for their relief, who 
have been the real actors of the ſkaith. 
By the law of England, the town or vill 

in which a perſon is {lain is amerced when 
the murderer eſcapes; if the town or. vill 
is unable to pay the fine, the hundred is 
liable for it; in caſe the town and hundred 


are ſtill not ſufficient, the county muſt 


make it up. See Hale's pleas of the 
crown, vol. 1. p. 448. 449. See alſo 
Hawkins's pleas of the crown, vol. 2. 


p. 46. $ 19. & p. 74. § 1. 2 
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T1110 KS 
State and diſtinction of perſons. 


Ob created man after his own image, 
in the image of. God created he 
him, male and female created he 
them, | 7 4 
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The woman ſhall not wear that which 2 BY 
pertaineth unto a man, neither ſhall a man 
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put on a woman's garment: for all that do 
ſo are abomination unto the Lord thy God &. 


3. L. xix. 32. 


Thou ſhalt riſe up before the hoary head, 
and honour the face of the 8 man. 


4. L. iv. 22. 


Ye ſhall have one manner of law, as well 
for the ſtranger as for one of your own coun- 
try. LEES 5 

5. D. xvii. 1 5. 
One from among thy brethren ſhalt thou 


ſet king over thee : thou mayſt not ſet a ſtran- 
ger over thee, which 1s not thy brother. 


6. D. xXili. 20. 


Unto a ſtranger thou mayſt lend upon uſu- 
ry, but unto thy brother thou ſhalt not lend 


upon . 


7. D. xxili. A | 


Thou Malt not abhor an Edomite, br he 
is thy brother: thou ſhalt not abhor an E- 
gyptian, becauſe thou waſt a ſtranger in his 
land. $ 1; The children that are e begotten 


8 - 


* See Obi. III. 
of 


Tit. 1. the Judicial Law of Moſes. N 3 


of them, ſhall enter into the congregation of 
the Lord in their third generation *. 


8. E. xxil. 21. 22. 23. 24. 


Thou ſhalt neither vex a ſtranger, nor op- 
preſs him; for ye were ſtrangers in the land 
of Egypt: ye ſhall not afflict any widow or 
fatherleſs child, $ 1, If thou afflict them in 


any wiſe, and they cry at all unto me, I will 


ſurely hear their cry. , $ 2. And my wrath 
ſhall wax hot, and I will kill you with the 


{word ; and your wives ſhall be widows, and 


your en 


9. D. xxiv. 19. 20. 21. 


When thou cutteſt down thine n in 
thy field, and haſt forgot a ſheaf in the field, 


*Tbeu falt not abbor an Edomite, &c.] ſo as 
never to make marriages with them, they being a 


circumciſed people, and deſcended from Eſau the 


twin- brother of Jacob, and conſequently a kindred 
nation. 
The Egyptians entertained the” Jewiſh nation ve- 


ry hoſpitably for ſeveral generations, the memory 
of which benefit God would not have forgotten, 


though they were afterwards cruelly e by 
them. Crit. exp. of the Pent. 
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thou ſhalt not go again to fetch it: it ſhall be 
for the ſtranger, for the fatherleſs, and the 
widow. § 1. When thou beateſt thine olive- 
tree, thou ſhalt not go over the boughs a- 
gain: it ſhall be for the ſtranger, for the fa- 
therleſs, and for. the widow, 5 2. When 
thou gathereſt the grapes of thy vineyard, 
thou ſhalt not glean it afterward : it ſhall be 
for the ſtranger, for the fatherleſs, and for 
the widow, 
to; D.x1v.:28, 29. 

At the end of three years, thou ſhalt Win 
forth all the tithe of thine inereaſe the ſame 
year, and ſhalt lay it up within thy gates. 
$ 1, And the Levite, (becauſe he hath no 
part nor inheritance with thee), and the 
ſtranger, and the fatherleſs, and the widow, 
which are within 'thy gates, ſhall come, and 
ſhall eat, and be ſatisfied that the Lord thy 
God may bleſs thee, in all the work of thine 
hand which thou doſt. 


r. 
Juriſdliction and Judges. 


I. D. Xvi. 18. 19. 


Udges and officers ſhalt thou make thee in 
J all thy gates, which the Lord thy God 


_ giveth {| 


3 
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_ giveth thee throughout thy tribes ; and they 


ſhall judge the people with juſt judgment. 


$ 1. Thou ſhalt not wreſt judgment. { 2. 


Thou ſhalt not reſpect perſons: 3. Neither 


take a gift; for a gift doth blind the eyes of the 


wiſe, and pervert the words of the righteous. 


? 
3 2 


2. D. xvii. 8. 9. 11. 12. 13. 


If there ariſe a matter too hard for thee in 


judgment, between blood and blood, between 


plea and plea, and between ſtroke and ſtroke, 


being matters of controverſy within thy gates: 
then ſhalt thou ariſe, and get thee up unto 
the place which the Lord thy God ſhall chuſe. 
$ 1. And thou ſhalt come unto the prieſts the 
Levites, and unto the judge that ſhall be in 
thoſe days, and inquire; and they ſhall ſhew 
thee the ſentence of judgment. F 2. Accor- 
ding to the ſentence r the law which they 


ſhall teach thee, and according to the judgment 


which they ſhall tell thee, thou ſhalt do: thou 
ſhalt not decline from the ſentence which they 
ſhall ſhew thee, to the right hand nor to the left. 
$ 3. And the man that will do preſumptuouſly, 
and will not hearken unto the prieſt or unto 
the judge, even that man ſhall die: and thou 


ſhalt put away the evil from Iſrael. And all 


the people ſhall hear, and fear, and do no 
more preſumptuouſly. e 
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5. | | xix. I 5. 


Ye ſhall do no unrighteouſneſs in judg- 
ment; thou ſhalt not reſpe& the perſon of 
the poor, nor honour the perſon of the 
mighty: but in . malt thou judge 
thy 1 


4. . xxii. 28. 


Thou ſhalt not revile the gods, nor curſe 
the ruler of thy people *. 


TITLE II. 
Slaves +, 


1. L. xxv. 39-—44- 

FF thy brother that dwelleth by thee be wax- 
en poor, and be ſold unto thee; thou 

- ſhalt not compel him to-ſerve as a bond-ſer- 
vant : {$ 1. But as an hired ſervant, and as 2 
ſojourner he ſhall be with thee, and hal! 
ſerve thee until the year of jubilee. $ 2. And 
then ſhall he depart from thee, both he and 
his children with him, and ſhall return unto 
his own family, and unto the poſſeſſion of his 


| * See Obſ. Il, + See Obſ. IV. || 
| — fathers || 


Tit. 3. he ale Law =P Moſes, > 


_ fathers ſhall he return. $ 3. For they are my 
ſervants, which I brought forth out of the 
land of Egypt: they ſhall not be fold as bond- 
men. ${ 4. Thou ſhalt not rule over him 

with rigour, but ſhalt fear thy God, 


2. . 

And when thou ſendeſt him out free from 
thee, thou ſhalt not let him go away empty. 
$ 1. Thou ſhalt furniſh him liberally out of 
thy flock, and out of thy floor, and out of 
thy wine-preſs : of that wherewith the Lord 
thy God hath bleſſed thee, thou ſhalt give 
unto him. 5 2. And thou ſhalt remember, 
that thou waſt a bondman in the land of E- 
gypt, and the Lord thy God redeemed thee : 
therefore I command thee this thing to-day. 
93. It ſhall not ſeem hard unto thee, when thou 
ſendeſt him away free from thee; for he hath 
been worth a double hired ſervant to thee, in 
ſerving thee ſix years: and the Lord thy God 
ſhall bleſs thee in all that thou doſt. 


3. E. xxi. 3. 4. 5. 6. 


If he came in by himſelf, he ſhall go an 
by himſelf. § 1. If he were married, then 
his wife ſhall go out with him. {$ 2. If his 
maſter have given him a wife, and ſhe have 
born' him ſons or davghters; the wife and 


her 
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her children ſhall be her maſter's, and he 
ſhall go out by himſelf. 5 3. And if the ſer- 
vant ſhall plainly ſay, I love my maſter, my 
wife, and my children, I will not go out 
free; then ſhall his maſter bring him unto 
the judges; he ſhall alſo bring him unto the 
door, or unto the door-poſt : and his maſter 
ſhall bore his ear through with an awl; and 
he ſhall ſerve him for ever. | 


4. D. xv. 17. 


And alſs unto thy maid-ſevant thou ſhalt 
do like wiſe. 


5. L. xxv. 47. —55. 


And if a ſojourner or ſtranger wax rich by 
thee, and thy brother that dwelleth by him 
wax poor, and ſell himſelf unto the ſtranger 
or ſojourner by thee, or to the ſtock of the 
ſtranger's family: after that he is ſold, he 
may be redeemed again. 5 1, One of his 
brethren may redeem him? either his uncle, 
or his uncle's fon, may redeem him, or any 
that is nigh of kin to him of his family, may 
redeem him; 5 2. Or if he be able, he may 
redeem bimſelf, $ 3-. And he ſhall reckon 
with him that bought him, from the year that 
he was ſold to him, unto the year of jubilee : 


and the price of his fale ſhall be according 
unto 
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unto the number of years, according to the 
time of an hired ſervant ſhall he be with him, 
$ 4. If there be yet many years behind ; ac- 
cording unto them he ſhall give again the 
price of his redemption out of the money that 
he was bought for. 5 5. And if there remain 
but few years to the year of jubilee, then he 
ſhall count with him, and according unto his 
years ſhall he give him again the price of his 
redemption. 5 6. And as a yearly hired ſer- 
vant ſhall he be with him: and the other 
ſhall not rule with rigour over him in thy 
ſight. 5. 7. And if he be not redeemed'in 
theſe years, then he ſhall po out in the 


year of jubilee, both he and his children 


with him, § 8. For unto me the children of 


Iſrael are ſervants, they are my ſervants, 


whom I brought forth out of the land of E- 


72 

a 

$ ; t 
A 


6. L. xxv. 44. 4 5. 46. 


Thy bondmen, and thy bondmaids, which 
thou ſhalt have, ſhall be of the Heathen that 
are round about you; of them ſhall ye buy 
bondmen and bondmaids. 5 1. Moreover, of 
the children of the ſtrangers that do ſojourn 
among you, of them, ſhall ye buy, and of 
their families that are with you, which they 
begat in your land. 5 2, And they ſhall be 
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your poſſeſſion. And ye ſhall take them as an I 


inheritance for your children after you, to in- 
herit them for a poſſeſſion, they ſhall be your 


bondmen for ever: but over your brethren 


the children of Iſrael, ye ſhall not rule one o- 
ver another with rigour. 


. E. xxi. 20. 21. 26. 27. 


If a man {mite his ſervant, or his maid with 
a rod, and he die under his hand; he ſhall 
be ſurely puniſhed. $ 1. Notwithſtanding, 
if he continue a day or two, he ſhall not be 
puniſhed : for he is his money. 5 2. And 
if a man ſmite the eye of his ſervant, or the 
eye of his maid, that it periſh, he ſhall let 
him go free for his eye's ſake. 5 3. And if he 
{mite out his man- ſervant's tooth, or his maid- 


ſervant's tooth, he ſhall let him go free for 
his tooth's ſake. 


8. E. xxi. 2 8. 9. 10. 11. 


And if a man ſell his daughter to be a maid- 
ſervant, ſhe ſhall not go out as the men- ſer- 
vants do. 5 1. If ſhe pleaſe not her maſter, 
who hath betrothed her unto himſelf, then 


ſhall he let her be redeemed : 5 2. To ſell her 


unto a ſtrange nation, he ſhall have no power, 
ſeeing he hath dealt deceitfully with her. $ 3 


| And if he hath betrothed her unto his ſon, he 
ſhall 


IRE, 
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ſhall deal with her after the manner of daugh- 
ters. $ 4. If he take him another wife; her 


food, her taiment, and her duty of marriage 
ſhall he not diminiſh. And if he do not theſe 
three unto her, then ſhe ſhall go out free 
without money. | 4 5 


9. D. zii. 1. 16. 
Thou ſhalt not deliver unto his maſter, the 


X ſervant which has eſcaped from his maſter 


unto thee. F 1. He ſhall dwell with thee, 
even among you, in that place which he ſhall 
chuſe, in one of thy gates where it liketh him 
beſt : thou ſhalt not oppreſs him. 


T. LAY . 


Parents and children *. 


„ - I 5 | 
HOnour thy father and thy mother, that thy 


days may be long upon the land which 
the Lord thy God giveth thee, | 


2. D. xxi, 18. 19. 20. 21. | 
If a man have a ſtubborn and rebellious ſon, 
which will not obey the voice of his father, 


* See Obſ, V. 
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or the voice of his mother, and that when 
they have chaſtened him, will not hear ken 


unto them: 5 1. Then ſhall his father and 
mother lay hold on him, and bring him out 
unto the elders of his city “, and unto the 
gate of his place: $ 2. And they ſhall ſay | 
unto the elders of his city, This our fon is | 


ſtabborn and rebellious, he will not obey ou 


voice; he is a glutton, anda drunkard. 5 3. 
And all the men of his city ſhali tone him 
with ſtones, that he die: ſo ſhalt thou put evil 
away from among Yon: 


3. L. xix. 29. 
Do not proſtitute thy daughter, to cauſe 
her to be a whore . | 


* Neque nos in puniendis minorum vitiis pote- 


ſtatem in immenſum extendi volumus, ſed jure pa- 


trio auctoritas corrigat propinqui juvenis erratum, 
et privata animadverſione compeſcat. Quod {1 
atrocitas facti jus domeſticæ emendationis excedat, 
placet enormis delicti reos dedi judicum notioni. 
L. unic. C. de emend. proping. | 
+ Si lenones patres et dominis 110 filiabus vel an- 
cillis peccandi neceſſitatem impoſuerint, licet filiabus 
et ancillis.; epiſcoporum implorato ſuffragio, o- 
mni miſeriarum neceſſitate abſolvi. L. 12. C. de epiſ. 
aud. L. 6. C. de ſpectac. et Hein. ini, F 198. 


ſe 
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4 xiv. 21. 


Thou ſhalt not ſeethe a a kid i in his mother 8 
milk. 


- 76g * 8 


1 T 1!x̃ͤM V. 
5 Marriage. 


F | I. G. 11. 24. | 

E | -THereſore ſhall a man leave his father and 
his mother, and ſhall cleave unto his wife: 

and they ſhall be one fleſh. 


2. L. xvili. 6. 7. 8. 9. 10. 11. 12. 13. 14. 15. 
= 17. 16. : 

None of you ſhall approach to any that is 
near of kin to him *, to uncover their naked- 
neſs: I am the Lord. & 1. The nakedneſs 
of thy father, or the nakedneſs of thy mo- 
ther, ſhalt thou not uncover. 5 2. The na- 


_— 
7 
* 


kedneſs of thy father's wife ſhalt thou not un- 
cover. 5 3. The nakedneſs of thy ſiſter, the 
daughter of thy father, or daughter of thy 
mother, whether ſne be born at home, or born 
abroad, ſhalt thou not uncover. 94. The 


See 9 1. Inſt. de * and the title ff. de gra- 
dibus. | 
ä nakedneſs 


"2 
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nakedneſs of thy ſon's daughter, or of thy 
daughter's daughter, thou ſhalt not uncover. 
$ 5- The nakedneſs of thy father's wife's 
daughter begotten of thy father (ſhe is thy 
ſiſter) thou ſhalt not uncover. 5 6. Thou 
ſhalt not uncover the nakedneſs of thy father's 
ſiſter. § 7. Thou ſhalt not uncover the na- 
kedneſs of thy mother's ſiſter. $ 8. Thou 
ſhalt not uncover the nakedneſs of thy father's 
brother, thou ſhalt not approach to his wife, 
$ 9. Thou ſhalt uncover the nakedneſs of 
thy daughter-in-law. $ 10. Thou ſhalt not 
uncover the nakedneſs of a woman and her 
daughter, neither ſhalt thou take her ſon's 
daughter, or her daughter's daughter, 5 11, 
Neither ſhalt thou take a wife to her ſiſter, to 
vex her, to uncover her nakedneſs beſides the 
other in her lifetime. 5 12. Thou ſhalt not 
uncover the nakedneſs of thy brother's wife. 


3. D. xxv. 5. 6. 7. 8. 9. 10. 


die, and have no child, the wife of the dead 


_ not marry without unto a ſtranger. 

. Her huſband's brother ſhall go in unto 
5-6 and take her to him to wife, and per- 
form the. duty of an huſband's brother unto 
her. {F 2. And it ſhall be, that the firſt-boxn 


which ſhe beareth, ſhall ſucceed in the name 


of 
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b Jof his brother which is dead, that his name 
be not put out of Iſrael. $ 3. And if the 
man like not to take his brother's wife, then 
let his brother's wife go up to the gate un- 
to the elders, and ſay, My huſband's brother 
refuſeth to raiſe up unto his brother a name 
in Iſrael, he will not perform the duty of my 
huſband's brother. 5 4. Then the elders of 
his city ſhall call him, and ſpeak unto him: 
and if he ſtand to it, and ſay, I like not to take 
her: 5 5. Then ſhall his brother's wife 
come unto him in the preſence of the elders, 
and looſe his ſhoe from off his foot, and ſpit 
in his face, and ſhall anſwer and ſay, So ſhall 
it be done unto that man that will not build 
up his brother's houſe. 5 6. And his name 


ſhall be called in Iſrael, The houſe of him 
that hath his ſhoe looſed. 


4. N. xXxvi. 8. 9. 


And every daughter that poſſeſſeth an inhe- 
ritance in any tribe of the children of Iſrael, 
ſhall be wife unto one of the family of the 
tribe of her father, that the children of Iſrael 
may enjoy every man the inheritance of his 
fathers. $ 1. Neither ſhall the inheritance 
remove from one tribe to another tribe; but 
every one of the tribes of the children of Iſ- 


rael ſhall keep himſelf to his own inheritance, 
+ 5. 
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| 5. D. vii. 1. 2. 3. 4. | 
When the Lord thy God ſhall bring thee 


into the land whither thou goeſt to poſſeſs it, 


and hath caſt out many nations before thee, 
the Hittites, and the Girgaſhites, and the A- 
morites, and the Canaanites, and the Periz- 
Zites, and the Hivites, and the Jebuſites, 
thou ſhalt ſmite them, and utterly deſtroy 
them, thou ſhalt make no covenant with 
them, nor ſhew mercy unto them: Neither 
ſhalt thou make marriages with them; thy 


daughter thou ſhalt not give unto his ſon, 
nor his daughter ſhalt thou take unto thy 


ſon *. For they will turn away thy fon from 


loving me that they may ſerve other gods. 


= p. xxiv. 1. 2. Þ 4. 


When a man hath taken a wife and mar- 
ried her, and it come to paſs that ſhe find no 


favour in his eyes, becauſe he hath found 
ſome uncleanneſs in her: then let him write 


* Ne quis Chriſtianam mulierem in matrimonium 


Jadzus accipiat, neque Judzz Chriſtianus conju- 
gium ſortiatur; nam ſi quis aliquid hujuſmodi ad- 
miſerit, adulterii vicem commiſſi hujuſmodi crimen 
abtinebit, libertate in accuſandum publicis quoque 


vocibus relaxata. L. 6. C. de Judæis et cælic. See | 


alſo Hein. inf. F 163. 
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| Tit. 6 


her a bill of divorcement, and give it in her 


hand, and ſend her out of his houſe. F 1. 


And when ſhe is departed out of his houſe, 


MW ſhe may go and be another man's wife. H 2. 
And if the latter huſband hate her, and write 
ber a bill of divorcement, and giveth it in 
her hand, and ſendeth her out of his houſe; 
or if the latter huſband die, which took her 
to be his wife; her former huſband which 
2X ſent her away," may not take her again to be 
his wife, after that ſhe is defiled. 


"7 Dl 2b. $5 
When a man hath taken a new wife, he 


dall not go out to war; neither ſhall he be 
X charged with any buſineſs, but he ſhall be 
free at home one year, and ſhall oor up his 
3 wife which he hath taken. 


T + Tk Þ® VL 
Vows. 


1. D. xxiii. 21. 22. . 
WI. thou ſhalt vow a vow unto. the Lord 


thy God, thou ſhalt not lack to pay it: 


for the Lord thy God will ſurely require it of 
thee; and it would be ſin in thee, But if 
: 5 thou 
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thou ſhalt forbear to vow, it ſhall be no ſin 
in thee. | 


2. N XXX. 2. 3. 4. 5. 6. 7. 8. 9. 

If a man vow a vow unto the Lord, or 
ſwear an oath to bind his ſoul with a bond; 
he ſhall not break his word, he ſhall do ac- 
cording to all that proceedeth out of his 
mouth. 9 1. If a woman alſo vow a vow 
unto the Lord, and bind herſelf by a bond, 
being in her kiiber's houſe in her youth; 
and her father hear her vow, and hold his 
peace *: then all her vows ſhall ſtand. g 2. 
But if her father diſallow her in the day that 
he heareth; not any of her vows ſhall ſtand : 
and the Lord ſhall forgive her, becauſe her fa- 
ther diſallewed her. 5 3. And if ſhe had at all 

an huſband when ſhe vowed, or uttered ought 
out of her lips, wherewith ſhe bound her ſoul; 
and her huſband heard it, and held his peace 
at her in the day that he heard it: then her 


vows and her bond ſhall ſtand. $ 4. But if 


her huſband diſallow her on the day that he 
heard it; then he ſhall make her vow which 
ſhe vowed, and that which ſhe uttered with 
her lips, wherewith ſhe bound her ſoul, of 
none effect: and the Lord ſhall forgive her. 


* See Obſ. XII. 
| y 5: 
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1 S 5. But every vow of a widow, and of her 
© that is divorced, wherewith they have bound 


their ſouls, ſhall ſtand againſt her. 


T 11111 
De jure militari „ 


N. i. 2. EE 


T the ſum of all the congregation of 
the children of Iſrael, after their fami- 
lies, by the houſe of their fathers, with the 
number of their names, every male by their 
poll; from twenty years old and 2 
all that are able to go forth to war in Iſrael. 


D. xx. F. 6. 7. 8. | 
And the officers ſhall ſpeak unto the peo- 
ple, ſaying, 6 1. What man is there that 


F | hath built a new houſe, and hath not dedica- 


ted it? let him go and return to his houſe, leſt 
» die in the battle, and another man dedicate 
$ 2. And what man is he that hath plant- 


* a vineyard, and hath not yet eaten of it? 


let him alſo go and return unto his houſe, leſt 
oo... This title is very well explained b Lowman, 
in his diſſertation on the civil 16-8 ch of the 

Hebrews, ch. 4. p. 51. et ſeqq. P 
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he die in the battle, and another man eat of 
it, $ 3. And what man is there that hath 
betrothed a wife, and hath not taken her ? 
let him go and return unto his houſe, leſt he 
die in battle, and another man take her. 
$ 4. What man ts there that is fearful and 
faint-hearted ? let him go and, return unto 
his houſe, leſt his brethrens heart faint as well 
as his heart. 


a ©» & 


n. 


r 
De acquirendo rerum dominio. 


e | 1 . 1 a6: $7. 
OD faid, Let us make man in our image, 
after our likeneſs : and Jet him have 
dominion over the fiſh of the ſea, 'and over 
the fowl of the air, and over the cattle, and 
over all the earth, and over every creeping 
thing that creepeth. upon the earth. So God 
created man. e be 


„ 1. 2. 175 


And God — Noah and his ſons, and 
ſäaid 


5. 
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ſaid unto them, Be fruitful, and multiply, 
and repleniſh the earth. And the fear of 
you, and the dread of you ſhall be upon e- 


very beaſt of the earth, and upon every fowl 


of the air, upon all that moveth upon the 
earth, and upon all the fiſhes of the ſea ; in- 
to your hand are they delivered*, 5 1. E- 
very moving thing that liveth ſhall be meat 
for you ; even as the green herb have I gi- 


ven you all things: 5 2. But fleſh with the 


life thereof, which is the blood thereof, ſhall 
you not eat. 


3. D. xxil. 6. 7. 


If a bird's neſt chance to be before thee i in 


the way in any tree, or on the ground, whe- 
ther they be young ones, or eggs, and the 
dam fitting upon the young, or vpon the 
eggs, thou ſhalt not take the dam with the 


XZ young. But thou ſhalt in any wiſe let the 
dam go, and take the young to thee, that it 


may be well with thee, and that thou mayft 
oo thy W . 


| 4. L. xix. 19. 
Thou ſhalt not let thy cattle gender with a 


* See Obſ. IX. | 
divers 
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divers kind: thou ſhalt not ſow * field 
with mingled ſeed s. 


5. D. xx. 10.— 19. 

When thou comeſt nigh unto a city to fight 
againſt it, then proclaim peace unto it. 5 1. 
If it make thee anſwer of peace, and open unto 
thee, then it ſhall be that all the people found 
therein ſhall be tributaries unto thee, and they 
ſhall ſerve thee. F 2. If it will make no peace 
with thee, but will make war againſt thee, 
then thou ſhalt beſiege it. 5 3. And when 
the Lord thy God hath delivered it into thine 


hands, thou ſhalt ſite every male thereof 


with the edge of the ſword. 5 4. But the wo- 
men, and the little ones, and the cattle, and 
all that is in the city, even all the ſpoil there- 


of, ſhalt thou take unto thyſelf : and thou 
ſhalt eat the ſpoil of thine enemies, which 


the Lord thy God hath given thee. 5 5. Thus 
ſhalt thou do unto all the cities which are 


very far off from thee, which are not of the ci- 


ties of theſe nations. But of the cities of 


; theſe people which the Lord thy God doth 


give thee. for an inheritance, thou ſhalt ſave 


alive nothing that breatheth ; that they teach 


you not to do after all their abominations, 
which they have done unto their gods. 


See Spencer de legibus Heb. lib, 2. L. 19. 
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6. D Xx. 19. 20. 

When thou ſhalt beſiege a city, in making 
war againſt it to take it, thou ſhalt not deſtroy 
the trees thereof by forcing an ax againſt them : 
for thou mayſt eat of them, and thou malt not 
cut them down (for the tree of the field is 
man's life) to employ them in the ſiege. On- 
ly the trees which thou knoweſt that they be 
not trees for meat, thou ſhalt deſtroy and cut 
them down ; and thou ſhalt build bulwarks a- 
gainſt the city that maketh war with thee. 


75 N. xxvi. 2. 53. 54. 56. 
Take the ſum of all the congregation of 


the children of Iſrael, from twenty years old 


and upward, throughout their fathers houſe, 


all that are able to go to war. § 1. Unto 


theſe the land ſhall be divided for an inheri- 
tance, according to the number of names. 


$ 2. To many thou ſhalt give the gnore in- 


heritance, and to few thou ſhalt give the leſs 
inheritance. 5 3. Notwithſtanding, the land 
ſhall be divided by lot: according to the 
names of the tribes of their fathers they ſhall 


inherit. According to the lot ſhall the poſſeſ- 


ſion thereof be divided “. 


bs See, as to the diviſion of the land, Low- 


man's diſſertation already quoted, ch. 4. | 
& 8. N. 
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8. N. xvili. 23. 24. 

The Levites ſhall do the ſervice of the ta- 
bernacle of the congregation, and they ſhall 
bear their iniquity : it ſhall be a ſtatute for e- 
ver throughout your generations, that among 
the children of Iſrael they have no inheritance. 
$ 1. But the tithes of the children of Iſrael ! 
have given to the Levites to inherit: there- 


fore I have ſaid unto them, Among the chil- 
dren of Iſrael they ſhall have no inheritance. 


9. N. xxxv. 2. 3. 4. 
Command the children of Iſrael, that they 


give unto the Levites of the inheritance of 
their poſſeſſion, cities to dwell in: and ye 


ſhall give alſo unto the Levites ſuburbs for 


the cities. round about them. And the cities 


| ſhall they have to dwell in, and the ſuburbs 


of them ſhall be for their cattle, and for their 


goods, and for all their beaſts. $ 1. And the 
ſuburbs of the cities which ye ſhall give unto 
the Levites, ſhall reach from the wall of the 


city and outward, a thouſand cubits round a- 
bout. ak 
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T1 HE II. 
Servitude. 


D. xxii. 8. 


Wilen thou buildeſt a new houſe, then 
thou ſhalt make a battlement for thy 
roof, that thou bring not blood upon thine 


XZ houſe, if any man fall from thence “. 


1 
Succeſſion. 


1. N. xxvii. 8. 9. 10. 11. 


F a man die, and have no ſon, then ye ſhall 
cauſe his inheritance to paſs unto his 
daughter. d 1. And if he have no daughter, 


then ye ſhall give his inheritance unto his 


brethren. § 2. And if he have no brethren, 


then ye ſhall give his inheritance unto his fa- 


ther's brethren. {$.3. And if his father have 


no brethren, then ye ſhall give his inheri- 


tance unto his kinſmapn that is next to him of 
his family, and he ſhall han it T. 
2 


* 


* See Obſ. XI. 
+ See, as to ſucceſſion among the Jews, Lord 
U > Stair” 8 


* — ——— — 
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. D. «xi. 15. 16. 17. 


If a man have two wives, one beloved and 
another hated, and they have born him chil- 
dren, both the beloved and the hated; and 
if the firſt-born ſon be her's that was hated : 
then it ſhall: be, when he maketh his, ſons 
to inherit that which he hath, that he | 
not make the ſon of the beloved, firſt-born, 
before the ſon of the hated, which is indeed | 
the firſt-born : but he ſhall acknowledge the 
ſon of the hated for the firſt· born, by giving 
him a double portion of all that he hath : for 
he is the beginning of his ſtrength, the _ 


of the firſt-born 1 is his. 


8 
Es 00 n m 


t 
C De rebus creditis. 


1. D. xxiii. 19. 20. 
Hou ſhalt not lend upon uſury to thy 
brother; uſury of money, uſury of 


Stair's Inſtit. lib. 2. tit. 4. $9. & ſeqq.; and Lord 
Chief Juſtice Hale's hiſtory of the common law of 


. ch. 11. 
| victuals, 
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victuals, uſury of any thing. 5 1. Unto a 
ſtranger thou mayſt lend upon uſury, but un- 
to thy brother thou ſhalt not lend upon u- 
. 


— 


2 4 


At the end of every ſeven years thou ſhalt 


| 14 

make a releaſe. F 1. Every creditor that lend- 9 

| eth ought unto his neighbour, ſhall releaſe it, 
) he ſhall not exact it of his neighbour, or of I 


his brother, becauſe it is called the Lord's re- 
| leaſe. F 2. Of a foreigner thou mayſt exact 
\ it again : but that which is thine with thy 
brother, / thine hand ſhall releaſe : 5 3. Save 
when there ſhall be no poor among you : for 
the all greatly bleſs thee in the land. 
Py 05 a . 1 


„ 1 
Commodate. 


E. xxii. 14. 15. 
FF a man borrow ought of his neighbour, 
„and it be hurt, or die, the owner thereof 
being not with it; he ſhall ſurely make it good. i 
$ 1. But if the owner thereof“ be with it, he 
| ſhall 


ba Bui if the owner thereof, ee. J Poterat enim et 
| U 2 dominus 


- = ä 
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ſhall not make it good. f 2. If it be an hi- 
red thing, it came for bis hire. 


Wm 


Depoſit. 


1. E. xxli. 7.— 13. | 

IF a man ſhall deliver unto his neigh- 

bour money, or ſtuff to keep, and it be 

ſtolen out of the man's houſe ; if the thief 

be found, let him pay double. If the thief . 
be not found, then the maſter of the houſe 
ſhall be brought unto the judges, to ſe whe- 
ther he have put his hands unto his neigh- 

bour's goods. F 1; For all manner of tref- 

. | | 


3 


dominus adhibere diligentiam ; talis eft caſus com- 
muni amico ad ccenam invitato, et in id commoda- 
to argento in l. rebus 18. ff. Commod. Grot. annot. 
ad h. I, The words of this law are, Hæc ita fi 
duntaxat accipientis gratia commodata fit res, at 
$i utriuſque veluti ſi communem amicum ad cœ- 
nam invitaverzmus, tuque ejus rei curam ſuſce- 
piſſes, et ego tibi argentum commodaverim, ſcri- 
ptum quidem apud quoſdem invenio, quaſi datum 
tantum præſtare debeat; ſed videndum eſt ne re 
et culpa præſtanda fit, ut ita culpæ fiat æſtimatio, 
ſicut in rebus pignori datis et dotalibus fieri ſolet. 


paſs, 


— OO AI rn PO 
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paſs, whether it be for ox, for aſs, for ſheep, 
for raiment, or for any manner of loſt thing, 
which another challengeth to be his: the 
cauſe: of both parties ſhall come before the 
judges; and whom the judges ſhall condemn, 
he ſhall pay double unto his neighbour. 5 2. 
If a man deliver unto his neighbour an aſs, 
or an ox, or a ſheep, or any beaſt to keep; 


and it die, or be hurt, or driven away *, no 


man ſeeing: then ſhall an oath of the Lord 
be between them both, that he hath not put 
his hand unto his neighbour's goods: and the 


owner of it ſhall accept thereof, and he ſhall 


not make it good. F 3. And if it be ſtolen 
from him, he ſhall make reſtitution unto the 


owner thereof. 5 4. If it be torn in pieces; 


then let him bring it for witneſs, and he ſhall 
not make good that which was torn. 


* Driven away, &c.] Hoſtium enim incurſus 


non præſtat is qui rem commodatam accepit, nem- 


pe fi re commodata ex præſcripto faerit uſus: quod 
hic addunt Hebræi. Ita et caſus in 1, rebus 18. 
ff. Comm. Adde 1. Si ut certo 5. 5 4. ff. eod. et In- 


ſtit. Quibus modis re contr. obl. F 2. Grot. 


SY 


v TITLE 


0 
; 
} 
WM 
F 
| 
i 
i 
ö 
f 


30  AFSytemof Booklll, | 


Tl br Tra Joi) Wi M. 


1 * D. xxiy, 10. 11. 


Hen — doſt lend thy brother any 

thing, thou ſhalt not go into his houſe 

to fetch his pledge. Thou ſhalt ſtand abroad, 
and the man to whom thou doſt lend, ſhall 
bring out the pledge abroad unto thee. 


2. E. xxil. 26. 27. | 
If thou at all take thy neighbour's raiment 

to pledge, thou ſhalt deliver it unto him 
by that the ſun goeth down: for that is his 
covering only, it is his raiment for his ſkin : 

._ Wwherein ſhall he ſleep? And it ſhall come to 
paſs, when he crieth unto me, that I will 
hear: for 1 am gracious. 


F 8 


Thou ſhalt not pervert the judgment "2 
the ſtranger, nor of the fatherleſs, nor take a 
widow's raiment to pledge. 


4. D. xxiv. 6. 


No man hall take the nether or the upper 
| millions 


1 Tit t. 5. "the Judicial Lau of Moſes. 31 


ee to pledge: or he taketh a man's life 
to Py ®, 


. 
Sale. 


1. 1. XXV. 14. 


F. hos Cell ought unto thy neighbour, or 
buyeſt ought of thy neighbour's hand; ye 
ſhall not oppreſs one another . 


2. L. xix. 35. 36 
Le ſhall do no unrighteouſneſs in judgment, 
in mete-yard, in weight, or in meaſure. Juſt 
balances,. juſt weights, a juſt a. and a 
Juſt hin all ye have. 


* Pari ratione a Romanis vetitum pignoris cau- 
ſa abſtrahere boves aratorios, vel inſtrumentum a- 
ratorium, Grot. Vide l. 7. 8. et authen. C. quæ res 
| Pign. ob]. poſſ. By our ſtatute 1503. 98. labour- 

ing horſes and oxen, and other goods belonging to 

the plough, cannot be poinded in labouring-time, 
unleſs there be no other goods. There is a like 
ſtatute in England. See the Abridg, of our A 
law, voce Poinding. 


a * See Obſ. VIII. [: - 
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3. D. xxv. 13. 14. 15. 


Thou ſhalt not have in thy bag divers 
weights, a great and a ſmall. Thou ſhalt not 


have in thine houſe divers meaſures, a great 


and a ſmall. But thou ſhalt have a perfect 


and juſt weight, a perfect and juſt meaſure. 


4. L. XXV. 23. 24. 8. 9. 10. 13. 14. 15. 16. 
The land ſhall not be ſold for ever: for the 
land is mine, for ye are ſtrangers and ſo- 


journers with me. And in all the land of your 


poſſeſſion, ye ſhall grant a redemption for the 
land. 5 1. Thou ſhalt number: ſeven ſab- 


| baths of years unto thee, ſeven times ſeven 


years, and the ſpace of the ſeven ſabbaths of 
years ſhall be unto thee forty and nine years. 
Then ſhalt thou cauſe the trumpet of the jubilee 
to ſound, on the tenth day of the ſeventh 
month; and ye ſhall hallow the fiftieth year, 
and proclaims liberty throughout all the land, 
unto all the inhabitants thereof: in the year 


of this jubilee ye fhall return every man unto 


his poſſeſſion. F 2. According to the number 


of years e any thou fhalt buy of 


thy neighbour and according unto the number 
of years of the fruits he ſhall ſell unto thee: 
according to the multitude of years thou 
ſhalt increaſe the price thereof, and accor- 
| 85 ding 
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ding to the fewneſs of years thou ſhalt di- 
miniſh the price of it: for according to the 
number of the mes of the fruits doth he ſell 
unto thee. x | 


%. 


. 25. 26. 27. 28 
If thy brother be waxen poor, and hath 


ſold away ſome of his poſſeſſion, and if any 
of his kin come to redeem it, then ſhall he 
redeem that which his brother ſold. 5. 1. 


And if the man have none to redeem it, and 


himſelf be able to redeem it; then let him 
count the years of the ſale: thereof, and re- 


ſtore the overplus unto the man to whom 


he fold it. F 2. But if he is not able to reſtore 


it to him, then that which is ſold ſhall re- 
main in the hand of him that hath bought it, 
until the year of jubilee: and in the jubilee it 
ſhall go out, and he ſhall return unto his poſ- 
ſeſſion. 


6. L. RXV, 29. 30. 31. 


If a man (ell a dwelling-houſe in a mult 
city, then he .may redeem it within a whole 


year after it is ſold. 5 1. If it be not redeem - 


ed within the ſpace of a full year; then the 
houſe that is in the walled city, ſhall be eſta- 


bliſned for ever to him that bought it, 


throughout his generations: it ſhall not go 
c | out 


een of © Book III. 


out in the jubilee. $ 2. But the houſes of the S 


villages which have no walls round about 
them, ſhall be counted as the fields of the 
country : they may be redeemed, and they 
ſhall go out in the jubilee. 5 3. Notwith- 
ſtanding, the cities of the Levites, and the hou- 
ſes of the cities of their poſſeſſion, may the 


Levites redeem at any time. {$ 4. And if a 
man purchaſe of the Levites, then the houſe 
that was ſold, and the city of his poſſeſſion, 


ſhall go out in the year of jubilee, 5 5. But 


the field of the ſuburbs of their cities may 


not be ſold, for it is their ane poſleſ- 
ſion. 


| Location. 
— N 

1. D. XXIV, 14. 15. 
Hou ſhalt not oppreſs an hired ſervant that 


is poor and needy, whether he be of thy 
brethren, or of thy ſtrangers that are in thy 


land within thy gates. $ 1. At his day thou 


ſhalt give him his hire, neither ſhal! the ſun 


go down upon it, for he is poor, and ſetteth 


his heartuponit: leſt he cry againſt thee unto 


the Lord, and it be ſin unto thee, | 
2. D. 
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8 2. D. XX. 4. 
Thou ſhalt not muzzle the ox when he 
treadeth out the corn. , 


Es 3. E. xxiii. 12. | 
Six days thou ſhalt do thy work, and on 


the ſeventh day thou ſhalt reſt: that thine ox 


and thine aſs may reſt, and the ſon —_ 
handmaid, and the ſtranger may be refreſhed. 


h 


TI L 
* Theft. 
1. xx. 17% 
Hou ſhalt not covet thy neigbbour's 
houſe, thou ſhalt not covet thy neigh- 
bour's wife, nor his man- ſervant, nor his 


maid-ſervant, nor his ox, nor his aſs, nor 
any thing that is thy neighbour's “. 


0 Cogitationi peenam nemo eg 1. 18. f. 
de pœenis. 25 „ 
2. K 
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2. E. xx. I 5. 
Thou ſhalt not ſteal. 


' 5 ing 


3. E. r. 4. 2. 3. 5 


If a man ſhall ſteal an ox or a ſheep, and 
kill it, or ſell it; he ſhall reſtore five oxen for 
an ox, and four ſheep for a ſheep. F 1. If 
the theft be certainly found in his hand alive, 


whether it be ox, or aſs, or ſheep; he ſhall re- 


{ſtore double. & 2. If a thief be found breaking 
up, and be ſmitten that he die, there ſhall no 
blood be ſhed for him. 5 3. If the ſun be riſen 
upon him , there ſhall be blood ſhed for 
him; for he ſhould make full reſtitution : 54. 
If he have nothing, then he ſhall be ſold for 
his theft. | | 


4. D. xxili. 24. 25. 


When thou comeſt into thy neighbour's 
vineyard, then thou mayſt eat grapes thy fill, 
at thine own pleaſute ; but thou ſhalt not 
put any in thy veſſel T. When thou comeſt 


©  * Duodecim tabulæ nocturnum furem quoquo 
modo, diurnum autem, ſi ſeſe telo defenderit, 
interfici impune voluerunt. See Crit. exp. of the 


N and the Collat. leg. Moſaic. & Rom. Tit. VI. 


I See Obſ. XIITI 
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into the, ſtanding- corn of thy ' neighbours, 
then thou mayſt pluck the ears with thine 
hand but thou ſhalt not move a ſickle unto 
N. naigabours en 5 


T I 'T L E i. 
| Damage. 5 8 Ip 


E. xxi. 33- = 
JF a man al open a pit, or if a man ſhall 
dig a pit, and not cover it, 1 an ox or 
an aſs fall therein ; the owner of the pit ſhall 
make it good, and give money unto the own- 
er of them; and the dead beaſt ſhall de his. 


| 45 L. xxiv. 18. 


| He that killeth a beaſt, ſhall make it good; : 
beaſt for | beaſt, | 


3. Dimll a5 | 
| Thou ſhalt not ſee thy brother's ox or his 


Qui foveas urſorum cervorumque capiendo- 
rum cauſa faciunt, fi in itineribus fecerunt, eoque . 
aliquid decidit factumque deterius eſt, lege Aqui- 
lia obligati ſunt; at ſi in aliis locis ubi fieri ſolent, 
fecerunt, nihil tenentur, 1. 28. pr. ff. ad leg. A- 

ul. Grot. 
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ſheep go aſtray, and hide thyſelf from them: 
thou ſhalt in any caſe bring them again wnto 
ceby brother. 5 1. If thy brother be ner nigh 


thou ſhalt bring it unto thine own houſe, and 
it ſhall be with thee until thy brother ſeek af- 
ter it, and thou t reſtore it to him again, 
6 2. In like manner ſhalt thou do with his aſs, 
and ſo ſhalt thou do with his raiment, and with 
all loſt thing of thy brother's, which he hath 
loſt, and thou haſt found. 5 3. Thou ſhalt 
not ſee thy brother's. aſs or his ox fall down 
by the way, and hide thyſelf from them: thou 
thalt uren delp him to lift them vp yrs | 


4. E. xxiii · 4. . 


If thou meet thine enemy's ox or his aſs going 
aſtray, thou ſhalt ſurely bring it back to him 


thee, lying under his burden, and wouldſt 


you him. 3 \ 
r E. xxii. 6, 3 


If fire break out, and catch in thorns, ſo 


6. E. 


o 


* 
1 : rendæ 


unto thee, or if thou know him not, then . 


again. If thou ſee the aſs of him that hateth 5 | 


forbear to help him; thou ſhalt ſurely help 


that the ſtacks of corn, or the ſtanding- corn, 
or the field be conſumed therewith ; he that 
 Kindled the fire, ſhall Trey make e *. 


Si quis i in eden n vel 1 ſpioam combu- | 
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54 6. E. Xxxii. 5. 


If a a man. ſhall cauſe a field or vineyard to 


be eaten, and ſhall put in his beaſt, and ſhall 
feed in another man's field : of the beſt of his 
own field, and of the beſt of his own vine · 
yard ſhall he make Hog #710 4-0 


Pe % 
© MF... 
— £ 


rendz ejus cauſa ignem immiſerit, et ulterius eva- 
gatus et progreſſus ignis alienam ſegetem vel vi- 
neam læſerit, requiramus num imperitia ejus aut 
negligentia id accidit: : nam fi die ventoſo id fecit, 
culpæ reus eſt; nam et qui occaſionem præſtat, 


damnum feciſſe videtur. In eodem crimine eſt et 
qui non obſervavit ne ignis longius procederet; at 


ſi omnia quæ oportuit obſervavit, vel ſubita vis 


venti longius ignem produxerit, caret culpa, I. 30. 
$ 3. ff. ad leg. ee See alfo l. 27 99. f. cod. 
Grot, 


Si ſecundum naturam agrum 1 no- 


cuerat (quadrupes), competebat actio in factam de 


paſtu pecoris, 1. 14. $ ulf; ff. de præſer. verb.; quæ 


et ipſa noxalis fuiſſe videtur Paull. ſent. rec. lib. 1. 
tit. xv. F1. Sin dominus immiſerat beſtiam, a- 


Aioni ex lege Aquilia locus erat, 1, ult, C. de leg. 


Bae Hein. Inſt. 9. 239˙ 
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& I. E xi, 28. 29. 30. 31. 32. 35. 36. 


I an ox gore a man or a woman, that they 

die; then the ox ſhall be ſurely ſtoned, 
and his fleſh ſhall not be eaten; but the own- 
er of the ox ſhall} be quit. F1. But if the ox 
were wont to puſh with his horn in time paſt, 


and it hath been teſtified to his owner “, and 


he hatli not kept him in, but that he hath 


killed a man or A woman ; the ox ſhall be 
floned, and his owner al ſhall be pur to 


death. $ 2. If there be laid on him a ſum of 


money, then he ſhall give for the ranſom of 


his life, whatſoever is laid upon him. 5 3. 


Whether he have gored a ſon, or have gored 
a daughter, according to this judgment malt 


it be done unto him. 5 4. If the ox ſhall 


| quil, Grot. : 


puſh a man- ſervant, or maid-ſervant ; he ſhall | 


give unto their maſter thirty ſhekels of ſilver, 


* Hzc tamen actio (ſcil. ex lege Ag.) ex cauſa 
danda eſt; id eſt, fi neque denunciatum eſt, neque 


ſcierit aut providere potuerit; et multa hujuſmodi 


deprehenduntur, quibus ſummovetur petitor, ſi e- 
vitare periculum potuerit, 1, 28. $4. ff. ad leg. A- 


and 


— ͤ . EES ooo EG 
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and the ox ſhall be ſtoned. $ 5. And if one 


man's ox hurt another's , that he die, then 


they ſhall ſell the live ox, and divide the mo- 
| ney of it, and the dead ox alſo they ſhall di- 


vide. {$ 6. Or if it be known that the ox 
hath uſed to puſh in time paſt, and. his own- 
_ er hath not kept him in; he ſhall ſurely pay 
ox for ox, and the dead ſhall be his oW n. 
TTL = w. 
De termino moro. 


D. Aix. 14. 


_—_ ſhalt not remove thy neighbour's.- 


land-mark, which they of old time have 
ſet in thine inkerlt tance which thou ſhalt in- 
| herit, in the land that the Lord thy Gon: gl 
veth thee to n „ 


Aud if one man's ox hurt another 's, &c. ] Cum 


arietes vel boves commiſiſſent, et alter alterum 
occidit, Quintus Mucius diſtinxit, ut fi quidem i 13 
periſſet qui adgreſſus erat, ceſſaret actio; ſi is qui 


non provocaverat, competeret actio, I. 1. H 1. ff. Si 


quadr. paup. As to this point of the Jewiſh law, 


fee Hale's pleas of the crown, vol. 1, p. 430. 431. 


X Th TITLE 


_ A Syſtem We Book IV. 


Injury. 
I. . xix. 14. | 16. 17. 18. | 

T Hou ſhalt not curſe the deaf, nor put a 

ſtumbling- block before the blind. F 1. 
Thou ſhalt not go up and down as a tale- bear- 
er among thy people. 5 2. Thou ſhalt not 
hate thy brother in thine heart: thou ſhalt in 
any wiſe rebuke thy neighbour, and not ſuf- 
fer ſin upon him. F 3. Thou ſhalt not a- 
venge, nor bear any grudge againſt the chil- 


dren of thy people, but thou ſhalt love thy 
_ neighbour as . 


bn L. xxiv. 19. 


If a man cauſe a blemiſn in his neighbour; 
as he hath done, ſo ſhall it be done unto him. 


. Bo x2. 18. 

If men ſtrive together, and one ſmite ano-—- 
ther with a ſtone, or with his fiſt, and he 
die not, but keepeth his bed: if he riſe a- 
gain, and walk abroad upon his ſtaff, then 
ſha]! he that ſmote him be quit: only he 
ſhall pay for the loſs. of his time, and, ſhall 
cauſe him to be throughly healed, - | 
. ; | 4. Es 


Tit, 6. the Fudicial Law of Moſes, 43 
4. E. XXI. 17. 15. 
He that curſeth his father, or his mother, | 
ſhall ſurely be put to death. F 1. And he 
that ſmiteth his father, or his mother, ſhall be 
ſurely put to death. 


Bos + 1 T LK * VI. 
Murder 5. | 
6 G1 ix. 6. 


7Hofo ſheddeth man's blood, by man thall 
his blood be ſhed. 


2. E. xxi. 13. 14. 

And if a man lie not in wait, but God de- 
liver him into his hand; then I will appoint 
thee a place whither he ſhall flee. 5 1. But if 
' a man come preſumptuouſly upon his neigh- 
bour to ſlay him with guile; thou ſhalt take 

him from mine altar, that he may die: 
3. N. XXXV. 13. 14. 15. 

Six cities ſhall ye have for refuge. Ye ſhall 

give three cities on this fide Jordan, and three 

cities ſhall ye give in the land of Canaan, 


* see Obſ. XVII. 
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which mall be cities of refuge. Theſe ſix " 
ties ſhall be a refuge, both for the children of 
Iſrael, and for the ſtranger, and for the ſo- 


journer among them: that every one that 


killeth any perſon unawares, may flee thither, 


4. D. xix. 5. 6. 
As when a man goeth into the wood with 


bis neighbour to hew wood, and his hand 


fetcheth a ſtroke with the ax to cut down the 
tree, and the head ſlippeth from the helve, and 


| lighteth upon his neighbour, that he die; he 
hall flee unto one of thoſe cities, and live: 
| left the avenger of the blood purſue the ſlay- 


er, while his heart is hotz and overtake him, 
becauſe the way is long, and ſlay him, where- 
as he was not worthy of death, inaſmuch as 
be hated him not in time paſt *. 
; 8 05 2 88 rey 


* Divus Hadrianus reſcripſit, eum qui hominem 
accidit, fi non occidendi animo hoc admitfit, ab- 
ſolvi poſſe; et qui hominem non occidit, ſed vulne- 
ravit, ut occidat, pro homicida damnandum ; et 
ex re conſtituendum hoc. Nam fi gladium ſtrixerit, 
et in eo percuſſerit, indubitate occidendi animo id 


eum admiſiſſe; ſed fi clavi percuſſit, aut cucuma in 


rixa, quamvis ferro percuſſerit, tamen non occi- 
dendi anime, leniendam pœnam ejus, qui in rixa 


cauſa magis quam voluntate homicidium admiſit, 
. 1. 5 
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5. N. xxxv. 16,28. 


> 7 


And if he ſmite him with an Jnftfiiiient of 


iron ſo that he die, he is a murderer : the 
murderer ſhall ſurely be put to death. F r. 
And if he ſmite him with throwing a ſtone 
(herewith he may die) and he die, he is a 
murderer: the murderer ſhall ſurely be put to 
death. 5 2. Or if he ſmite him with an hand- 
weapon of wood (wherewith he may die) and 
he die, he is a murderer: the murderer ſhall 


ſorely be pur to death. $ 3. If he thruſt bim 


of hatred, or hurl at him By laying of wait, 
| that he die, or in enmity ſmite him with his 


| hand, that he die: he that ſmote him ſhall ſure- - « 


ly be put to death; for he is a murderer: the 


revenger of blood ſhall ſlay the murderer,” 
when he meeteth him. $ 4: But if he thruſt 


him ſuddenly * without enmity, or have, caſt 


4 


bs | PE: 63. f. 5 "a Comet. d. e. 1 the, 


Collatio leg. Moſaic. & Rom. tit. 1. ; as alſo the 
informations for and againſt Finhaven, which are 
inſerted in his trial, and in Lothian's form of pro- 


ceſs before the court of juſticiary. See alſo, by all | 


means, the notes on Hale's pleas of the crown, p. 

3. 4. 89. where this part of the Jewiſh law, which 

relates to murder and the . of blood, is 1 
well illuſtrated. ä f 
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upon him any thing without laying of wait * 


or with any ſtone wherewith a man may die, 
ſeeing him not, and caſt it upon him that he 
die, and was not his enemy, neither ſought 
his harm: then the congregation ſhall judge 
between the ſlayer, and the revenger of blood, 
according to theſe judgments: & 5. And the 
congregation ſhall deliver the ſlayer out of the 
hand of the revenger of blood, and the con- 


gregation ſhall reſtore him to the city of his 


refuge, whither he was fled: and he ſhall a- 
bide in it until the death of the high prieſt, 
which was anointed with holy oil. 5 6. But 


if the ſlayer ſhall at any time come without the 


border of the city of his refuge, whither he 
was fled; and the revenger of blood find him 
without the borders of the city of his refuge, 


and the revenger of blood kill the ſlayer; he 


ſhall not be guilty of blood: becauſe he ſhould 
have remained in the city of his refuge, until 
the death of the high prieſt : but after the 
death of the high prieſt, the {layer ſhall 1175 


unto the land of his Poſſeſſion. 


-& 


1 E. xxi. 22. 23. 


If men ſtrive, and hurt a woman with child, 
ſo that her fruit depart from her, and yet no 
miſchief follow: he ſhall be ſurely puniſhed, 
according as the woman's huſband will lay 

mM upon 
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upon him; and he ſhall pay as the judges de= 
termine. { t. And if any miſchief follow, N 


then thou ſhall =” life for life, | 
.D Ry vil. 

P lagium. | | 

E. xxi. 16. | 

Hag that ſtealeth a man, and ſelleth kim, or | 

if he be found jn his hand, he ſhall ſure- — } 

ly | e put to death, _ . „ 
— T LE vi. 27 8 
Treat.” | 

T. E xix. 1.—9. = - | 

N the third month, | when the children of | 
Iſrael were gone forth out of the land of Þþ 
Egypt, the ſame day came they into the wil- 
derneſs of Sinai. And Moſes went up unto "3 
God, and the Lord called unto him out of the | 
mountain, ſaying, Thus Malt thou fay to the | | 
houſe of Jacob, and tell the children of Iſrael; | 
Le have ſeen what I did unto the Egyptians, | 
and how T bare you on eagles wings, and | 
Ws Now therefore, if e 
| wit. 3 
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will obey my voice indeed, and keep my OY 

nant, then ye ſhall be a peculiar treaſure unto 
me above all people: for all the earth is mine. 
And ye ſhall be unto me a kingdom of prieſts, 


and an holy nation. And Moſes came and 
called for the elders of the people, and laid 
before their faces all theſe words. And all the 
people anſwered together, and ſaid, All that 
the Lord hath ſpoken, we will do. And Mo- 


ſes returned the words of the * unto the 
Lord. | 


2. E xX. 3. th 

Thou ſhalt have no other gods before me. 
$ 1. Thou ſhalt not make unto thee any 
graven image, or any likeneſs of any thing, 
that is in heaven above, or that is in the earth 
beneath, or that is in the water under the 


earth. {$ 2. Thou ſhalt not bow down thy- 


ſelf to them, nor ſerve them: for I the Lord 
thy God.am a jealous God, viſiting the iniqui- 
ty of the fathers upon the children unto the 
third and fourth generation of them that hate 
me: and ſhewing. mercy unto thouſands of 
them that love me, and keep my command- 
ments. | | 


3. P. xvii. 2. 3. 4. 5. 


If there be found among you man or wo- 


man that hath wrought wickedneſs in the ſight 
| e 
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of the Lord thy God, in tranſgreſſing his 
covenant, and hath gone and ſerved other 


gods, and worſhipped them, either the ſun, 


or moon, or any of the hoſt of heaven, which 


| I have not commanded ;. and it be told thee, 


and thou haſt heard of it, and inquired dili- 
gently, and behold, it be true, and the thing 
certain, that ſuch abomination is wrought in 
Ifrael: then ſhalt thou bring forth that man 


or that woman (which have committed that 
. wicked thing) unto thy gates, and ſhalt ſtone . 


them with ſtones, till they die. 


Ps D. xiii. 6. & ſeqq. 

If thy brother the ſon of thy mother, or 
thy ſon, or thy daughter, or the wife of thy 
boſom, or thy friend, which is as thine own 
ſoul, entice thee ſecretly, ſaying, Let us go 
and ſerve other gods (which thou haſt not 
known, thou, nor thy fathers; namely, of the 
gods of the people which are round about 
you, nigh unto thee, or far off from thee, 
from the one end of the earth, even unto the 
other end of the earth): thou {halt not conſent. 
unto him, nor hearken unto him; neither 
ſhall thine eye pity him, neither ſhalt thou 
ſpare, neither ſhalt thou conceal him. But 


* thou 
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*. 


thou ſhalt ſurely kill him; thine hand ſhall 
be firſt upon him to put him to death, and 
afterwards the hand of all the people. And 


thou ſhalt ſtone him with ſtones, that he die: 
becauſe he hath ſought to thruſt thee away 
from the Lord thy God, which brought thee 
out of the land of Egypt, from the houſe of 


bondage. 
$ 1. If thou ſhalt hear ſay in one of thy ci- 


ties, certain men, the children of Belial, are 
gone out from among you, and have with- 
drawn the inhabitants of their city, ſaying, Let 
us go and ſerve other gods; then ſhalt thou 
inquire, and make ſearch, and aſk diligently : 
and behold, if it be truth, and the thing cer- 
tain, that ſuch abomination is' wrought a- 
mong you: thou ſhalt ſurely ſmite the inhabi- 
tants of that city with the edge of the ſword, 

deſtroying. it utterly, and all that is therein, 
and the cattle thereof, with the edge of the 
ſword. And thou ſhalt gather all the ſpoil of 
it into the midſt of the ſtreet thereof, and ſhalt 
burn with fire the city, and all the ſpoil there- 
of every whit, for the Lord thy God: and it 
ſhall be an heap for ever, it ſhall not t be built 


again. o® 
6. D. xiii. 1,—6. 
If there ariſe among you a prophet, or a 


dreamer 


5 
; 
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dreamer of dreams, and giveth thee a ſign or 
a wonder, and the ſign or the wonder come 
to paſs, whereof he ſpake unto thee, ſaying, 
Let us go after other gods, and let us ſerve 
them; thou ſhalt not hearken unto the words 
of that prophet, or that dreamer of dreams: 
for the Lord your God proveth you, to know 
whether you love the Lord your God with all 
your heart, and with all your ſoul. That 
prophet, or that dreamer of dreams ſhall be put 
to death, becauſe he hath ſpoken to turn you 
away from the Lord your God, which brought 

| you out of the land of Egypt, and redeemed 

you out of the houſe of bondage. | | 


6. L. xX. 27, & 6. 


A man alſo or a woman that hath a fami- 
| Har ſpirit, or that is a wizard, ſhall ſurely be 
put to death: they ſhall ſtone them with 
ſtones. F 1. And the ſoul that turneth after 
ſuch as have familiar ſpirits, and after wi- 
zards, to go a-whoring after them, I will e- 
ven ſet my face againſt that ſoul, and will cut 

him off from among his people. 


\ 7. L. iv. 16. 
He that blaſ] phemeth the name of the Lord, 


_ * ſhall ſurely be put to death, and all the con- 


gregation mall certainly ſtone him: as well 
: LS -:. the 
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the ſtranger, as he that is born in the land, 


when he n the name of the Lord, 


| Jhall be ut to death. 


8, & XX. = | PE | 
Thou ſhalt not take the name of the Lord 


thy God in vain : for the Lord will not hold 
bim guiltleſs that taketh his name in vain, 


T 1 1 LE 1 
Adultery, 


D. xXii, 22. 23. 24. 25. 26. 


F a man be found lying with a woman mar- 
ried to an huſband, then they ſhall both 
of them die. F 1. If a damſel {that is a vir- 


gin be betrothed unto an huſband, and a man 


find her in the city, and lie with her:; then 
ye ſhall bring them both out unto the gate of 
that city, and ye ſhall ſtone them with ſtones, 
that they die; the damſel, becauſe ſhe cried 


not, being in the city; and the man, be- 


cauſe he hath humbled his neighbour's wife. 
$ 2. But if a man find a betrothed damſel in 
the field, and the man force her, and lie with 
her: then the man only that lay with her, 
ſhall die. But unto the damſel thou ſhalt do 


nothing, there i is in the damſel no fin worthy _ 
or - 


7 
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of death: for as when a man riſeth againſt his 


| neighbour, and ſlayeth him, even ſo is this 


matter. For he found her in the field, and 
the betrothed damſel cried, and there Was 


I none to fave her. 


11 IX 


„ xxii. 16. 17. 


\ ND if a man entice a maid that! is not be- 
trothed, and lie with her; he ſhall ſure- 
ly endow her to be his wife. If her father 


utterly refuſe to give her unto him, he ſhall 
pay money according to the dowry of virgins- 


s 
ls L. xix. 20. 21. 


Whoſoever lieth carnally with a woman 


that is a bond-maid betrothed to an huſband, 
and not at all redeemed, nor freedom given 
her; ſhe ſhall be ſcourged: they ſhall not be 


put to death, becauſe ſhe was not free. And 
he ſhall bring unto the Lord, a ram for a 


treſpaſs-offcring.” . 


3. D. XXilli. 2. 


A baſtard ſhall not enter into the congrega- 
Tax tion 
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54 * Syſtem of Book IV. 


tion of the Lord: even to his tenth generation 


ſhall he not enter into the congregation of the 


Lord *. 


„ 
Rape. 
D. xxii. 28. 29. 


1. a man find a damſel chat! is a virgin, which 
is not betrothed, and lay hold on her, and 


lie with her, and they be found: then the 


man that lay with her, ſhall give unto the 
damſel's father fifty ſhekels of ſilver, and ſhe 
ſhall be his wife, becauſe he hath humbled 


her, he may not put her away all his days. 


"The meaning is not, that he ſhall not be ad- 


mitted as a proſelyte to the Jewiſh religion, or that 


2 


he ſhall be debarred from the public worthlp of the 


true God, as the phraſe ſometimes ſignifies ; for 
that privilege was granted to perſons of all nations 
indiſcriminately, provided they renounced idola- 


try: but the ſenſe is, that ſuch a one ſhall not be 


deemed an Iſraelite, nor have his name entered in 
the public regiſter ; ; particularly, he ſhall not be al- 
lowed to marry an Ifraelitiſh woman; and, till he 
had that permiſſion, no foreigner was accounted a 


member of the Jewiſh community. Crit. exp. of 


the Pent. 
T 11 


Tit. 12. the Judicial Law of Moſes. 55 


=. KS Xl. 

| De venere nefanda. | 
1. E. null. 70. - 
2. L. xx. 18. 


3. L. xix. 19. 


1 1 1 I 20008; 
| ; Probation. 


1. D. xix. 15. & ſeqq. 


NE witneſs * ſhall not riſe up againſt a 
man for any iniquity, or for any fin : at 


the mouth of two witneſſes, or at the mouth - 


of three witneſſes ſhall the mater be eſtabliſh- 
ed. F 1, If a falſe witneſs riſe up againſt any 
man to teſtify againſt him that which is 
wrong : then both the men between whom 
the controverſy is, ſhall ſtand before the Lord, 


* Simili modo ſanximus, ut unius teſtimo- 


nium nemo judicum in quacunque cauſa patiatur 


admitti Et nunc manifeſte ſancimus, ut unius 


omnino teſtis reſponſio non audiatur, etiamſi pra» 
claræ curiæ honore fulgeat. 1. 9. 5 c. de teſtib. 
8 | before 


— - r 


36 | A gen of Book IV. 
before the teſts, and the judges which ſhall 
be in thoſe days, And the judges ſhall make 
diligent inquiſition: and behold, if the wit- 
neſs be a falſe witneſs, and hath teſtified falſe- 
ly againſt his brother : then ſhall ye do unto 


him, as he had thought to have done unto his 
brother. 


2. D. xvii. 6. 7. 


At the mouth of two witneſſes, or three 
witneſſes, ſhall he that is worthy of death, be 
put to death; but at the mouth of one wit- 
neſs he ſhall not be put to death. 5 1. The 
hands of the witneffes ſhall be firſt upon him to 
put him to death, and afterward the hands of 
all the people. | 


mu. 
| Pamiſoment. 


8. xix. 21. 5 


If Mall go for life, eye for. eye, tooth 72 
for tooth, hand for hand, foot for foot. 


8 E. xxi. 25. 


Burning for burning, wound for wound, 


ſri pe for ſtripe. | 
3 . 


Tit. 14. Ibe Tur Law of Moſes, 57 


1 % D. xXXxIiv. 16. 


The fathers ſhall not be put to death for the 
children, neither ſhall the children be pat to 


death for the fathers: every man ſhall be put. 


to death for his own ſin. 


4 · D. XXV. l. 2. Jo 
If there be a controverſy between men, 
and they come untojudgment, that the judges 
may judge them, then they ſhall juſtify the 


righteous, and condemn the wicked. And 


It ſhall be, if the wicked man be worthy to be 


| beaten, that the judge ſhall cauſe him to lie 
down, and to be beaten before his face, ac- 


cording to his fault, by a certain number, 
Forty ſtripes he may give him, and not ex- 


— 


ceed: leſt if he ſhould exceed, and beat him 


Above theſe with many ſtripes, then thy bro- 
ther ſhould ſeem vile unto thee. 


3. D. xxi. 22. 23. 


If a man have committed a fin worthy of 


death, and he be to be put to death, and thou 
hang him “ on a tree: his body ſhall not 
j 1 | remain 


* _ to death, and thou ban him, 8&c.] This 


ſhews 


9 
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3 4 Syſtem, &c. Book Iv. 


remain all ight upon the tree, but thou ſhalt 


in any wiſe bury him that day ; that thy land 
be not defiled, for he that is hanged is accur- 


ſed of God. 


ſhews that the puniſhment was not the ſame with 
the Roman crucifixion, for they hanged men alive 
upon the gibbet, and there let them expire ; but 
this was only hanging up their dead bodies, and 
expoſing them to open ſhame for a time, See 
2 Sam, iv. 12, Crit, exp. of the Pent. 
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. Perſons are either male or female, who are 
. Diſtinguiſhed by dreſs. 
3- Reſpe& muſt be ſhewn to old men. 
4. Strangers ſubject to the moral law. 
5. A ſtranger cannot be elected king, 
. Money-may be lent at intereſt to o ſtrangers, 
Naturalization. 
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| Juriſdiction and judges. | 

1. Judge-ordinary, | 

2. Supreme court — contempt of authority. 
3. Officium judicis. 

4. Form of appeals. 


1 1 n 
| Slaves. 


1. An Iſraelite who has ſold himſelf to. an Iſrael - 
ite, is free at the jubilee. 

2. Is to be furniſhed with a ſtock when ſet at li- 
berty. | 


3. What if he has a family? 
3, What 
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4. What if he renounce the vena of the jubi · 


lee? 
5. An Iſraelite who has ſold himſelf to a ſtranger, 


may be redeemed — by whom — in what 


manner, | 
6. Strangers who have become ſlaves to Iſrael» 


ites, are not free at the jubilee. 
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2. De patria poteſlate. 8 
3. Proflituentes filias. 
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Marriage. 


8 poteſtas ſolvitur nuptiis, 
. Within what degrees marriage forbidden. 
3. He whoſe brother died childleſs, ought to mar- 
ry the widow — What if he refuſes | ER 

4. Entails. 7 

5. Nuptie noxiæ. 

6. Divorce. 
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I. "I muſt be performed. © 
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"TITLE 


22 Law of Moſes. | 61 


＋ 1 % 41 vun 8 


De jure militari. 


1. ZEtas militaris.. 
2. 4 No honefla — _ 70 f ignominioſa. 


0 0 0 K 1 
e e 27 
„ acquirends rerum dominio, - 


1. Men have right to the earth and every thing | 


in it. 
2. Ex jure ceſo—xxception. 3 
Law for preſerving the game. . 


3 

4. Fetura — ſatio 

Occupatio bellica. | | 
Law for the preſervation of Balea 


5. 
9 
7. Diviſion of the land. 
8. Levites have no Inderitance. 
9 | 


Their cities. 
TI ˖ 7 
Servitudt. „ 
Legal arndt ae ate 8 41. 
1 ＋ L E TG... 
Succeſſion. 


1 jo | Succeſſion ad inteſtato. e 
2. De 1 . 9H e 9 85 2 


B o m. 
FTT 
© De rebus an | * 
"Be 'Fanblfenr fot to be exacted | but from ſtran- 


gers. 
| J: 2. - | 2, Poor l 


. 
183 ———— . — 


62 Contents of the 
| | 2. Poor debtors ate diſcharged at the jubilee. 
£5 — A col | 


Commodate. 
At whoſe peril. : | 
_ . 
Depoſit. 
At whoſe peril— oath of purgation— /is inſcian- 
: do ä | | 
TE Hb © IV. 
r 
1. Pigneris capio not to be executed in the debt - 
or's houſe. 


2. A poor man's cloaths if pledged, muſt be re- 

turned io him at night 

3. Such ; ledges not to be taken from the widow 
or the ſatherleſs. 

4. Nor millſtones from any perſon. 


5 V. 
1. Sale is a contract bone fidei. 
2. Weights and meaſures 
3. Muſt be juſt and uniform. 
4. Purchaſe of lands. 
5. Retractus gentilitius. 
6. Prædia urbana — ruflica. 


n 


S Y Location, 


1. 2. Servants wages. 
3. Feriæ. 


| Puliiat1 Law ws Me loſes, 63 


0 0 gi 1 
TTC 
I, Pana cogitationis. : 


2. Fur manife flus — nocturnus; diuruus. 
3. Furtum rei minimæ. | 


1 Yo - . 
Damage. 

„ 2. De pecude occiſo. | 
Waif goods. HIRE 
. Reckleſs fire-raiſing. | 
De N pecorum. 
| e = 0, 
85 3 pauperiem, &c. + wv 
T 197 LL 7 IV. 

De termino moto. 
Inj | 


N =4 
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1. Murder a capital crime. 
2. Caſual homicide e felony. 
Cities of refuge. 
7 Examples of caſual homicide. 
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